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collision, plain-injuries thereceived in a a verdict forforIn an action to recover
finding ona that' due carewhen the evidence warrantsbe reversedtiff cannot

they plaintiff’s peril would, and likeafter knew of thepart thethe of defendants
danger not, pre-the would havepart he conscious ofhis after becamecare on

the accident.vented

ainjuries in a collisionbetween teamCase, personal sustainedfor
by jury andcar. Trialby plaintiff and the defendants’thedriven

January term, 1910,from theplaintiff. Transferredfor theverdict
exceptionby Wallace, J., the defendants’C. onsuperior courtof the
besubstance, that the defendants would liableinstruction, inanto

ordinaryby care afterthe accidentthey preventedhavecouldif
likelyplaintiff toought known that the wasthey to haveknew or

byescape thedanger from which he could notposition ofbe in a
inability protect himself was thecare, if his tolike evenofexercise

negligence.priorof hisresult

Wyman (Mr. Wyman orally), forBurroughs &Tuttle,Taggart,
plaintiff.the

Warren, for the defendants.&Burnham, Brown, Jones

chargevaliditythe of theconcedeYoung, J. The defendants
bpt inapplicablecontend that it wasproposition,abstractas an

therewhetherquestion therefore isof this-case. Thefactsto the
ordinary parton the of the defendantscareany thatis evidence

danger would, and that like careplaintiff’sthey knew of theafter
danger not,his wouldconscious ofafter he wasby plaintiffthe

H.Railway, 75 N. 573.Altman v.the accident.preventedhave
„ danger untilhishe did not know ofthatplaintiff testifiedThe

approaching car. Thein front of thethe trackwas onhis team
plaintiff dangerin beforethe wasthat he knewtestifiedmotorman

thirty from thecross-walk, or morefeetthe northreachedthe team
movinghappened. The team wasaccidenttheplace wherethe

conflicting asevidence wasan hour. Thespeed of five milesat a
point of collisionand distance from thecar itsspeed of theto the
danger; but asplaintiff’sknew of thefirstthe motormanwhen

known,pointfrom that isand its distancethe teamspeed ofthe
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simple compute positionit is a matter to the of Ifthe car. the
speed same, theyof and carthe team were the were the same dis-

feet)(thirty placefrom happened.tance the where the accident
speedIf the car or greatthe of was two three times as as that of

team, car or away (sixty ninetythe the was two three times as far or
feet). movingA car at the rate of five miles an hour stoppedcan be

instantly; moving hour, twenty-almost one at ten miles an within
movingonefeet; hour, thirty-five and at fifteen miles an within

found, therefore, ordinarybefive feet. It can that care on the
part the motorman plaintiff’s dangerof after he knew of the would

prevented accident,have the no matter how fast the car was mov-
ing; and the defendants do not contend that it cannot be found

nothing plaintiffthere was the preventcould have done to the
danger.he ofaccident after knew his

Exception overruled.

Parsons, Walker, J.,J.,C. and concurred.

Bingham Peaslee, agreeand JJ. We in the result reached in
case, upon groundthis the that there was evidence from which

jury that, plaintiffthe could find after the in positionwas a of
danger byfrom which he could not extricate himself the ofexercise

care,due injuringthe defendants could have byavoided him the
exercise of care.like
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express company, having acceptedWhere an for transportation,horses assumes
during temporary suspensionof them a journey,care of the it cannot evade

liability ordinaryfor a tofailure use care in the animals,treatment of the on
ground undertaking voluntary.the that its was

rights partiesThe and liabilities of the ato for transportationcontract interstate
depend on the lex locicontractus.

transportation freightWhere a contract for interstate of Indiana,is made in the
thereby liabilitycarrier cannot limit his common-law shipperunless the has

given opportunitybeen an to rightchoose between his common-law and rate
special liability.and the rate with limited

Case, negligence.for byTrial jury. Transferred from the
September term, 1910, of superior bythe court Chamberlin, J., on

plaintiffs’the exception to an order of nonsuit.
VOL. 6xxxvi.


