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simple compute positionit is a matter to the of Ifthe car. the
speed same, theyof and carthe team were the were the same dis-

feet)(thirty placefrom happened.tance the where the accident
speedIf the car or greatthe of was two three times as as that of

team, car or away (sixty ninetythe the was two three times as far or
feet). movingA car at the rate of five miles an hour stoppedcan be

instantly; moving hour, twenty-almost one at ten miles an within
movingonefeet; hour, thirty-five and at fifteen miles an within

found, therefore, ordinarybefive feet. It can that care on the
part the motorman plaintiff’s dangerof after he knew of the would

prevented accident,have the no matter how fast the car was mov-
ing; and the defendants do not contend that it cannot be found

nothing plaintiffthere was the preventcould have done to the
danger.he ofaccident after knew his

Exception overruled.

Parsons, Walker, J.,J.,C. and concurred.

Bingham Peaslee, agreeand JJ. We in the result reached in
case, upon groundthis the that there was evidence from which

jury that, plaintiffthe could find after the in positionwas a of
danger byfrom which he could not extricate himself the ofexercise

care,due injuringthe defendants could have byavoided him the
exercise of care.like

)Grafton,
7,March 1911­ .
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express company, having acceptedWhere an for transportation,horses assumes
during temporary suspensionof them a journey,care of the it cannot evade

liability ordinaryfor a tofailure use care in the animals,treatment of the on
ground undertaking voluntary.the that its was

rights partiesThe and liabilities of the ato for transportationcontract interstate
depend on the lex locicontractus.

transportation freightWhere a contract for interstate of Indiana,is made in the
thereby liabilitycarrier cannot limit his common-law shipperunless the has

given opportunitybeen an to rightchoose between his common-law and rate
special liability.and the rate with limited

Case, negligence.for byTrial jury. Transferred from the
September term, 1910, of superior bythe court Chamberlin, J., on

plaintiffs’the exception to an order of nonsuit.
VOL. 6xxxvi.
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plaintiffs into a contract with the8, 1908, the enteredDecember
shipment twenty-eightof from Indian-the horsesdefendants for

Indiana, Woodsville, Hampshire. contract,,New Theapolis, to
Indiana, providedin that the defendants shouldwhich executedwas

liability injuries,forcarriers and that theiras commonnot be liable
arising negligencefrom or that ofany animal their theironeto

$75. were loaded in a carnot exceed The horsesservants should
acceptedby the for trans-who animalsfurnished the defendants^

carRailroad. When the was deliv-pointat a on the Beltportation
much inconnecting carrier, it was found to be so need oftheered to

necessary hold it for twelve hours. The defeendit torepair that was
rpairs-voluntarily to care for the horses whileundertookants

Reardon,barnmade, and them to the of one wherebeing sentwere
contracted,and four themthey exposed to the weather ofwere

pneumonia.
plaintiffs are to fullagreed that if the entitled recoverIt was

judgment $750for withthey have costs.damages, should

(Edgar orally), plaintiffs.W. Smith theSmith forSmith &

orally),-MorrisDrew, & Morris for the defendants.{Mr.Shurtleff

unnecessary to consider whetherJ. It is the defendantsYoung,
any legal obligation to care for the horses while the carwere under

By assuming of them,the care it becamebeing repaired.was
ordinary mando what the would have done in thatduty totheir

toit no answer to this action show that their under-situation, and is
voluntary. Lamb,Edwards v. 69 N. H. 599. Rear-taking was.

givenknowledge respectin to the care the horses was not thedon's
servant,knowledge plaintiffs,of the for he was not their but an.

independent contractor.
made, plaintiffsand the of which the com-contract was actThe

rights parties,anddone, in Indiana. The of theplain was liabilities
Railway,of that state. MacDonald v.depend on the lawtherefore

understood, bythat is a contract which a448,71 N. H. 450. As
liability, valid,limitto his common-law to becarrier seekscommon

fairly upon consideration,a aftermade sufficient the“must be
given opportunityan to between thechooseshipper has been

-rate, specialand the andright and contract ratecommon-law
liability.” Pittsburg Ry. Mitchell, (Ind.)etc. v. 91 E.N.limited

Ry. Hollowell, 466;740; v. 172 Ind. Ind.Rep. 735, Cleveland etc.
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1905, 47, 2. considering shippers. In whether hadActs c. the suclr
opportunity, questionan the is not the contractwhat recites in.

respect matter,the but whether he had in fact a to chooseto chance
righthis common-law and the lower rate with limited lia-between

Holland,bility. Erie Ind. 406. ItLake etc.R. R. v. 162 can be found
plaintiffs opportunity;no Kimballthat the had such for testified

accept signednot the hethat the defendants would horses unless a.
that,releasing liability carriers,them from as andcommoncontract

agent $75him must value the at each.their told he horses

OS750„exception judgment plaintiffssustained: thePlaintiffs’ for for

All concurred.

Cobs, i
7,March 1911­ .

v.White Fernald-Woodward Co. & Trs.

Decker v. Woodward Trs.&

payeeWhere the maker of a note assignmentdelivers to the an irrevocable of a
specified applied obligation,to subsequentsum be on the the service of trustee
process by payee’s giveon the maker the creditor does not the latter liena
upon the funds the of acceptedin hands the drawee who has the order.

Foreign found,Attachment. Facts and case transferred with-
ruling April term, 1910,from superiorout the of the court, by Cham-

berlin, J.
againstWhite’s claim the Fernald-Woodward Company is based

a partnership debt,on and an attachment has been made of the
Woodward,individual funds of a member of the partnership, in

hands of the Orient Company.the Insurance The claim of Decker
against Woodward is for Mayhis individual debt. 23, 1907, the

Company $6,000Burbank borrowed of Woodward, giving its note
February 7, 1908,therefor. the Burbank Company gave Wood-

ward an order theon Orient CompanyInsurance for $3,060.84,
company acceptedwhich the latter February 13, 1908. This

sum, paid,when appliedwas to be on $6,000the note. In White’s
uponsuit service was had the Augusttrustee 6, 1908. In the

uponDecker suit service was had Augustthe trustee 3, 1908.
At the time of processthe of uponservice the trustees in these.


