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jury,evidence would have made a case for the none pre-is here
difficulty plaintiff’ssented. The of the bycase is illustrated two

injuryMassachusetts cases of to a passenger, in one of which the
fall overhanging lampof a shade from an was held to authorize a
conclusion negligence,of while in the other the fall of a window

thingdid not. the one case causing injuryIn the the was exclu-
sively under control;the defendants’ in the other it was not.
The two cases are 144Railroad,White v. 404,Mass. Faulknerand

Railroad,v. 187 254.Mass.
The motions for a nonsuit and to direct a verdict should have

granted.been

Exceptions sustained: judgmentverdict and thefor defendants.

All concurred.

)Merrimack,
April 4, 1911­ .

Pagea., Trustees,Adams & v. & a.

apparent insufficiency bequestit is that theWhen of a for the establishment
hospitaland maintenance of a must have been known to the ofcreator the

trust, presumedis heit that intended the trustees propertyshould hold the
until, contributions,with its accumulations and additional it should be ade-
quate purpose;for the declared inand such case the administration of the trust
begins propertywhen the trustees first receive the from the executors.

plan provide hospitala testator’s to livingWhere accommodations for those in
vicinity impracticable byhasa certain become reason of the establishment of

by others, power carrya similar institution the court has to out the intention
by ordering propertyof the donor that the trust be used for the benefit of the

hospital already operation.in

byPetition, trustees under the will Sallyof Proctor,H. for
dispositionadvice as to the of the trust property. Transferred

April term, 1910,from the superiorof the bycourt Wallace, C. J.
creatingThe clause of the will the trust is as follows: “All

rest, residue,the myand remainder of estate, real, personal, and
mixed, wherever found or however Isituate, give, bequeath, and
devise in trust forever to Adams,Charles W. Alvah W. Sulloway,

Morrison, EugeneFrank L. Daniell,S. and Frank N. Parsons,
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Franklin, successors,and their theall of said for establishment
hospitaland. of a in said Franklin bemaintenance to known as the

Hospital. The above named and theirProctor trustees successors
power fill all in arisingshall have to vacancies their number from

resignation, thedeath, state,removal from or Theotherwise.
powerfull sell, lease,said trustees shall have to transfer, and

dispose property given trust,of the them forotherwise this to
purchase property, appliances, instruments, employsuch other and

effectuallysuch as to them shall seemservants most to subserve
Hospital. mythe interests of said Proctorbest It is thatdirection

any patients mayadmitted to said hospital bybe theattended
physician of their choice.”

Sally fullyin Her administered,died 1899. estate was and the
residue, $6,000, bynow worth was turned over the executor to

January, 1910, hospitalthe in 1901. Intrustees a association
hospitalwas formed and a established in TheFranklin. court

Hospital therebyfound that the establishment of the Proctor was
impracticable,made and directed the totrustees turn over the

hospitalpropertytrust to trust,the association to be held in the
maintainingincome to be used in a toward be known as the Proctor
Sally’s heirs,ward. To this decree are defendants,who the excepted.

(Mr.Leach, orally), plaintiffs.Stevens & Couch Leach thefor

Upton (by orally),Niles & forbrief and the defendants.

Eastman, attorney-general,Edwin G. for the state.

J. TheYoung, bequestdefendants thatcontend the voidis
(1) administeringthe thebecause scheme testatrix devised for it

begun, (2)before the wasbroke down administration and because
a provide livingit cannot be found that desire to inthose Franklin

hospital accommodations her to the bequest.with induced make
By cy pres ofduty court,1. is intended the the when the donor’s

administering down,for a trust toscheme breaks devise one for
nearly (cypres) mayaspurpose Academythat like his as be. Adams

Adams, 225; Edgerly Barker, Haynes65 N. H. H. 434;v. v. 66 N.
InCarr, words,N. H. 463. other when purposev. 70 the donor’s

dutylegal,is thecan be ascertained and it is court’s to enforce it.
Hayward Spaulding, N. H. No valid givenv. 75 92. reason can be
why applyshould not as well whenthis rule the scheme breaks
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before, happenwhen does not after admin-as that until thedown
necessarybebut it will not tobegins;istration consider that

notquestion, impracticalfor testatrix’s scheme did becomethe
began tolong after the trustees administer the trust.until

assume that the administration of the trustThe defendants would
hospital. assump-trustees established thebeginnot until the This

clearly Administering a doingtrust is whateverfallacious.tion is
consequently anydo ofintended; the trustees thosethe donor when

they the of the trust. Thethings, begin administration testatrix
gaveproperty herknown that the she trustees wouldmust have

at the time of her death to establish and maintainnot be sufficient
theythathospital; consequently must have intended shoulda she

accumulations,until, or with otherspropertythe with its whathold
apurpose,for was createdthat fund that wouldmight contribute

a hospital.of Since the intendedestablishment testatrixjustify the
property forhold until it was sufficient thatto the■hertrustees

theybeganthe trust whenof firstpurpose, the administration
executor, yearsor nineproperty from the some beforethereceived

Hospital.impractical establish the Proctortoit became
argument,their brief oraldefendants, both in and2. The

length power asome the court’s to devise schemeathave discussed
down;theadministering a trust when donor’s scheme breaksfor

(Pembrokeopen question Academy v. Schoolif were anbut that
Eastman, 191; Edgerly75 H.408;H. Keene v. N.District, 75 N.

Academy Adams, 225;H. Adams v. N. H.434;N. 65Barker,v. 66
Concord, 285), purposeH. it no33 N. would serve usefulBrown v.

hand, if provide hospitalone a desire toit. On theto consider
living vicinityin didfor those Franklin and notaccommodations

making gift, powerof had no to makethe the courtinduce the
other, purpose,ifon that the testatrix’sdecree; and the wasthe

they questionthat be to theconcede cannot hearddefendantsthe
Petition, 74 N. 492.H.Burnham’sdecree.

used is all evidence there islanguage the testatrix theThe
purpose; given ordinaryif thatof the and is itsrelevant to the issue

fairlyany meaning capable,of which it desire tomeaning, is aor-
bequest.hospital accommodations her to make theprovide .caused

property “for and main-says gives the the'establishmentsheShe
Franklin,” nothingand there is in thehospitalof a in saidtenance

provide hospitalpresumption that the desire tothewill to--rebut
bequest. saysis the hos-induced the It true sheaccommodations

greatHospital, that nobe called the Proctor but haspital is to
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tendency prove byto that it was a wish to have it known that
bequest.the is more probablename which induced It that the

provision respect name, respectin the like thatto in to the trustees’
duties, merely part administeringwas a of her scheme for the trust.
It cannot be found from such evidence shethat intended her heirs

if her forproperty administeringshould have the scheme the trust
Eastman,ever down. Keene 75 191,broke v. N. H. 193.

exception overruled.Defendants’

J.,C.Parsons, did not sit: the others concurred.

}Merrimack,
.April 4, 1911­

Murchie v. Clifford.

constitution, countythe notUnder it is that votes foressential officersshould be
east the towns in thein and wards which voters reside.

rejected uponBallots cast at a biennial election are not be proceedingto a to
merely theytitle bydetermine a candidate’s to office because were mistake

package byomitted from the sealed of ballots transmitted ward officers to a
city clerk.

atWhere a ballot cast a biennial election ahas name written at the foot of a
column, nothingparty with to indicate the office intended,for which it was it

person anyforcannot be counted such for office.
The a cast at a distinguishingfact that ballot biennial election abears mark is

rejection.not cause for its
anyA who writes the name of his for right-handvoter candidate office in the

requiredcolumn of the official ballot is not to further byindicate his choice
placing oppositea cross the name so written.

may anyofA voter write the name his candidate for officein the column of the
purpose, although already printedthatofficial ballot reserved for it is in a

party column.
legislaturepower reasonablyof the to regulatingIt is within the enact laws the

prescribing byexercise of the elective franchise and the methods which the
choice; cast,shall indicate their but when a hasvoters ballot been the intention

thereby expressed question finallyis byof voter as a tothe be determined the
government.judicial department of the

statutory provisionThe that official election ballots shall be counted for the
party byuncancelled names in a column under the circle voter,marked the

others, binding uponto of all is not the proceedingthe exclusion court in a
judicial questionto of thedetermine the voter’s intent.


