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April 4, .1911­

McAllister, Trustee, Hayes, Ex’r,v. a.&

language given interpretation,a will is to be aThe of literal in the absence of
it in aevidence that the testator used different sense.

plainlanguage unambiguous, partthe of is and no intention onWhen a will the
sought expressed.theof the is to other than one sotestator be after

give nephewsin a intent to a fund to andwill which indicate the testator’sWords
grandchildren rejected meaningless,of cannot asnieces the death beafter

merely interpretation postponeof them will a division of thebecause a literal
youngeramong legatees genera-of the offund the until the decease members a

tion.
residuary giveslegateeas him theWhere a son andwill names the testator’s

heirs,which, that of his is to beincome of fund after his death and all lawfula
accruingnephews nieces,among the the son’s deathdivided and income after

during hispayable his the lifetime offalls into residuum and is to estatethe
children.

of will of S. Elliot.Bill the construction the JohnEquity,in for
Balch, $20,000a fund ofplaintiff,The as the successor of one holds

disposalwill, as thetrustee the and asks for instructions toas under
January 1910, theterm,of from the ofthe income. Transferred

by Pike,superior J.court
give Balchis as “I to saidparagraphThe of the will follows:third

myduring sontwenty dollars the life ofthe sum thousandof
safely pay netGeorge invest the same and theF. Elliot in trust to

theor his benefit at the discreation ofincome thereof to him for
interest,Judgetime time he shall to be for his bestTrustee from to as

may contingencyswishing providefar I for thewaythis so as toin
to men.”prudentthe mostmisfortunes that sometimes comeand

of five thousandbequeathedalso to Balch "the sumThe testator
interest,accruingsafely the same and itsdollars in trust to invest

years age,my Elliot, ofS. Jr. shall be sixteengrandsonuntil John
requiredbe for the educationthen so much thereof as shallapplyand

manner, pro-my thorougha such business orgrandsonof in forsaid
regard capabilities,trustee, having to the tastes andas saidfession

advantagemy for hisgrandson shall deem mostand habits of said
from timeunexpended balancepayin life and to theand usefulness

Trustee,him, the discreation of saidtime to or for his benefit into
provisionwill also madegood.”for his best Theas he shall deem

followingsister, the residu-wife and containedfor the testator’s and
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myand remainder of estate of“All the rest residue.ary clause:
bequeath Georgethe said F.giveI and devise tonature,whatever

dollars,sum five thousandElliot, to include the said ofsaid residue
my grandson not live theaccumulations, in case said shall to■orits

years.”age ofaforesaid sixteen
May days13, 1876, andthe will on twoThe testator executed

Ifollows: John S.thereto,a as “Whereaslater added codicil
County HillsboroughinCity of Manchester the ofElliot of the

day MayHampshire on the thirteenth ofState of Newand
my will and testamentD. made and executed last inA. 1876 I

gaveby my I to Charles E. Balchwriting said Willand whereas
life, theson, George duringF. Elliot his sum ofmyfor.in trust

herebydollars, I do make and declare thistwenty nowthousand
testament;Will bewriting myto last and toto be a Codicil said

thereof, andpartas a that aftertaken and allowedannexed to and
heirs,George F. Elliot and all of his lawfulmydecease of sonthe said

twentyequal of thousandgive bequeath in the saidI and shares
mentioningfollowing persons,”namedin to the■dollars trust

nieces, persons“to the said”by nephews and themname seven
assigns equaltheir in shares as hereinbefore“and and foreverheirs

stated.”
29, 1876. At that time his sonThe testator died November

son, Perley,George child, Elliot,F. Jr. Another G.had one John S.
Gladys M.,1877, daughter,January 21,born and a was bornwas

6, 1905,30, George F. diedSeptember 1887. October testate.
his death is theof the that had accrued before now inSome income

trustee, has since accrued.of the as well as the income thathands
defendants,George and of theElliot,M. widow of oneLucena

said fundpaythat should the income from trustclaims the trustee
byconveyance signedto her threeby of a certain herto her virtue

grandfather’schildren, it theirit is claimed are entitled to underwho
nieces, legatees in the codicil of the willnephewsThe andwill.

Uponalso income. these facts theElliot,of John S. claim said
dispositionrequests the of the court as to the ofadviceplaintiff

hands.the income in his

se.George McAllister, trustee, proI.

executor, pro se.Hayes,Charles C.

ManningBurnham, Brown, (Robert orally),L.& WarrenJones
for Lucena M. Elliot.
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• (of Massachusetts),Appleton (ofH. Herbert J. WilsonJohn
York), Harry (Messrs.Brown Brown orally)',and J. Wilson andNew

nephews and nieces.thefor

Walker, byJ. If the testator’s intention is determined a
language used,heinterpretation $20,000of the the fund ofliteral

nephewshispayable to and nieces until afternot be thewould
George the death of “all his lawfuland heirs.” Heof doesdeath

provide what shall be done with the fundspecifically and itsnot
may elapse George’sthatduring the time between deathincome

purpose, legallyall his heirs. Was it hisdeath of inferableand the
abeyancebewill, duringthat the fund should held inthe thefrom

That itgrandchildren? purposehis was his that thelifetime of
eventually absolutelypass legateesto theshould named isfund

No trustargument. was created for them. The wordsplaintoo for
bequests merely descriptivethe to them are of thein“in trust”

Tappan’s Appeal, N. H.55 317. But thebequeathed.fund
languagethe thesignificance of used leads to conclusionliteral

George’s lived;have it whilethey were not to children andthat
is, competent bythere is evidencequestion whether disclosedthe

intention, and,that he did not have thatwhich showscasethe
what his intention was with reference to the time whennot,if he did

enjoymentto the fulland nieces should be entitled ofnephewshis
evidence,of such or in the absence ofIn the absencethe fund.

notwithstanding languagethat, the of theevidencesufficient
nephews and shouldcodicil, that his nieces have thehe intended

meaning prevail.George,of the literal mustupon the deathfund
uponmake a will for the testatorcannot undertake toThe court

may inadvertentlyconjecture that he have or without fullthe mere
apprehend language.and of hisfailed to the force effectconsideration

is,Philbrick, presumption73 N. H. 237. in the firstThePaul v.
language naturally imports;he intended what hisinstance, that

upon judicialapurpose,his the fact must be foundif was notsuch
competent tending existence,to show itsof evidenceconsideration

testamentary power.by ofthe exerciseand not
bytestator, as hisgeneral purposes of the evidencedof theOne

during thea the beriefit of his sonto establish trust forwill, was
way, executedHaving provided his son in this helife. forlatter’s

having disposition should be madeindicated whatwithoutthe will
trust, except far asupon the of sofund termination thetrustof the

daysresiduary Two thisthe clause. latermight pass underit
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omission,evidently occurred to him he codicil,,and then executed the
clearly indicating nephewshis purpose eventuallythat his and

principalthe ofnieces should have the fund. The fact hethat did
disposespecifically accruingof the incomenot from that fund after

George’s death and thebefore death of the latter’s children is little
he expected nephewsthat his andevidence nieces would receive the
uponprincipal George;sum the words,death of in other it is little

meaningthat heevidence attached no to the last five words of the
phrase mythe of George“after decease said son F. Elliot alland

heirs,” bylawful or thathis these words were inserted mistake.
Though theyan examination of the will and codicil shows that were

inartificially drawn, following general waythe writersomewhat in a
prescribed form, impossible uponissome it such evidence as we-

possess languageto find that he did not intend what the plainly
imports.

might greater circumlocution,That he have used as he did in
p will,the perhapsthe other arts of and have wayavoided in that

his,any possible meaning,todoubt as his is not evidence that
brevity expressionof expressin tins instance was intended to no

provision nephewsThe that theidea. and nieces should not have
George’s easilythe fund until after the death of heirs is understood

expresses a idea whichand definite leaves room forlittle construc-
language plainoftion. When the a will is and unambiguous,,

partno intention on the of the soughttestator is to be after
Greenoughthan the so expressed. Cass,other one v. 64 N. H. 326.

mayMr. have accruingElliot understood that the income after
George’s pass residuarywould under grand-death the clause to his

grandchildren,or whochild would thus receive the benefit of it
during maytheir providelives. It have purposebeen his for'to

way, through residuary legateethem in this the who was their
father, postponing legacythe to his collateral kindred while his
grandchildren maylived. It entirelynot be why, havingclear

a son,trust in a mannerestablished formal for his he attempted to-
upon grandchildrenaconfer benefit hissimilar in this somewhat

this,difficultybutmanner; explaininginformal the of his action in
respect provedoes not that he did not to benefit them inintend the
way suggested, languageor his entirely meaningless.that is

argued that,It is because it is clear he intended to benefit his.
nieces,nephews probableit isand not he postponewould the

legacy to them until after ofthe death grandchildren,his who
might naturally expectedbe to theoutlive children of his brothers
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argument purpose.But also falls short of itsand sisters. this
providethat he did not have the to forIt does not show intention

generation inrelatives to the second the first instance.his direct
the partor desire on of testators;is not an unnatural unusualIt

language purpose,indicates a itwhen testator’s such cannotand the
meaningless legacies therebyrejected post-because other arebe as

generation. presumptionponed attemptinga The is that he wasfor
go, asdispose propertyof as he desired it should and othersto his not

easyought go. to find anmight it to It is not onthink intention
legatees uponpaidpart that the fund should be to the the deathhis

provided languagein unmistakableGeorge,of he that itwhen
George’sthepaid heirs;to them after death ofshould not be until

evidentlyby George’s Wigginchildren. v.he meantand “heirs”
36,H. 38.Perkins, 64 N.

seekinglanguage of the codicil is considered in theIf the entire
no that he to conferpurpose, there can be doubt intendedtestator's

George’s children. It not reasonable to inferuponbenefit issome
legacies nephewsto his andpostponeto the niecesthat he desired

theydead,George’s all unless he intendedchildren wereuntil
bequeathedthereby. The hefact that “theshould be benefited

twenty nephewshis isdollars” to and nieces evidencethousandsaid
sum; words,inthey than that othernot to have morethat were

they to have the-income that had accrued from thewere notthat
so, have and thatIf is then he must understood intendedfund. this

residuaryGeorge passwould under theafter the death ofincomethe
residuary legatee,will, and, George was his that ithis asclause of

eventually George’s he hadpaid to children. If made nobewould
George passedof would havecodicil, trust fund after the deaththe

residuary (Vandewalker Rollins, 460);v. 63 N. H.the clauseunder
byas the will If thathis intention evidenced alone.for such was

to the itself when he executedintention with reference fundwas his
had same whenwill, supposeis to he the intentionit reasonablehis

codicil, towith reference the income of the fundexecuted thehe
during George’slifethe oftermination of the trust andtheafter

knew,presumed prob-heknew, or be it wasit mustchildren. He
ofyears elapse after the termination thewouldthat severalable

legatees,payable to the and thatthe fund would bebeforetrust
income,a whichduring produce considerable itthat time it would

will;dispose by competenthis it wasfor to of andcompetent himwas
general residuary clause, indispose of it under the thehim tofor
principalof sum he drewway disposehe the when histhat didsame
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purpose givetime GeorgeAt that his was to enjoy-will. the use and
duringincome life, preservingment of the of the fund the fund intact

George lived, upon the giveand latter’s decease to hiswhile it to
He did intend undisposed bynot to leave it will,estate. of his
intestate Upon death,to die with reference to it. ifor his he had
codicil, the fund George subjectmade no would have vested in to

Kennard,Kennardtrust. v. N. 303;63 H. v.the Vandewalker
supra.Rollins, If, upon a reasonable of willconstruction the

alone, disposedhe believed he had estate,of his includingentire the
fund, daysit would be difficult to infer that two hetrust when later

codicil he to arisingthe intended leave the largedrew income on so
many years undisposed of. Evidently,for hea understood thatsum

residuary clause covered all of his property notthe otherwise dis-
of, why generaland he could see no languagereason the ofposed

sufficient; mightclause was not but inthat order that there be no
point, specificallythisupon hedoubt included in the residuum

fund of five thousand grand-trust dollars for thethe benefit of his
years age.in case he should not live to be sixteen ofson This

however, does not show heparticularity, that tointended exclude
twentyresiduum thefrom the thousand dollars after the trust

giveTo precedentit that effect aended. would furnish for exclud-
ing operationthe of propertyfrom that clause all specificallynot

contemplated bymentioned therein —a result not the testator and
contrary understandingto the universal of generalthe ofeffect

language. probableresiduary It is that he intended that the income
disposedthe fund not otherwiseof of should intofall residuum.the

ofAs income the fund after Georgethe the death of specifi-is not
of,cally disposed payable duringit is to his estate the oflifetime
But Georgechildren. as the trust terminated,his for has the

dutyit fund,is advised that is his totrustee turn over the with the
arising since the George,income decease of to the ofexecutors

estate, keepJohn S. Elliot’s who will principalthe fund invested
pay the income which has accruedand since of George,the death

well that which duringas as shall accrue George’sthe lifetime of
children, George’sto executor. Snow Society,v. 70 N. H. 48.

unexpended income GeorgeThe which accrued before ofthe death
belongs estate,to his and the paytrustee is instructed to it to his

Sawyer Banfield,executor. v. 55 N. H. 149.
discharged.Case

All concurred.
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