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physician upon hospitalA compensation,who serves a staff without and under-
patient anytakes the treatment a atof the institution without contract of

employment them, injuriesbetween is liable for his toattributable to failure
exercise due care.

testimony'The grounderroneous exclusion of does not furnish for ifreversal the
sought thereby byfacts subsequently putto be shown are in theevidence

excepting party.
treatise, admissible, put proofA medical if cannot be in evidence without that it

regarded authoritative, by productionis as and contents must be shown theits
of the book itself.

uponWhere a statement in a medical treatise is referred to the cross-examination
expert purpose testing credibility,of an witness for the its use insole of his

argument objectionupon issue, againstas substantive evidence a material the
opposite party, settingof the is erroneous and furnishes cause for aside a verdict.

party securingA competent purpose use itthe admission of evidence a cannotfor
purpose incompetent.for a for which it is

objectA particular purposefailure to to a waiver ofevidence offered for a is not
objection incompetent purpose.itsto use for another and

jury disregard incompetentWhere the are is strickeninstructed to evidence which
improper withdrawn, questionout or remarks whetherof counsel which are the

thereby uponthe iserror cured so that is one whichthe verdict is not affected
finding ordinarily juryconclusive;the areof the trial court is but where the

bypermitted incompetent orto consider matter laid before them evidencein
argument, objection,prejudice againstpartyto the erroneousthe of a and his
ruling presidingsetting verdict, findingis cause of thefor aside the and a
justice that the trial was fair is immaterial.

byCase, personal injuries allegedfor have been caused theto
term,negligence the Octoberof the Transferred fromdefendants.

1908, Chamberlin, J., the defendants’byof onsuperiorthe court
nonsuit andfor a theexceptions to the denial of their motions

of theargumenta todirection of verdict in their favor and the
counsel.plaintiff’s

thighknee, histree, injureda brokeplaintiffThe fell from his
Pills-bone, Margarettheinto ward ofpublicand was received the

charge of allhadbury Hospital at the defendantsa time when
patients in that ward.
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(Mr. orally),Howe the plaintiff.& Howe forMartin

Leach,Upton, Remide, and& James W. Stevens &Niles Couch
orally), for(Messrs. Niles and Remide the defendants.

Parsons, is no claim thatC. J. There the declaration did not
action, or that in thea cause of there was error instructionsstate to

exceptionstook no to thejury. The defendants evidence. Thethe
byonly questions open presentedthose exceptionshere are the to

for a nonsuitthe denial of the motions and verdict and to the
Upon question onlyof first theargument inquirycounsel. the is

legally any injurythe defendants are at fault for thewhether
for is not toplaintiff has suffered which he himself blame as matter

of law.
plaintiff employed any him,far the one toSo as treat he

hospitalemployed suggestionthe without advice or from the defend-
employed by one,far any theyants. So as the defendants were

employed by hospital.the nowere As there was contract between
defendants, they dutyhim noplaintiff imposedthe and the owed

of, any way from,because or thespringingon them in contract of
They him, however, dutyemployment. owed the in the ofcourse

anything theyemployment oughtnot to do either knew ortheir to
injure Havingknown would him. with his assenthave under-

plaintiff,taken to treat the the defendants bound towere exercise
they did,care in what are liable if their failure toand exercise

injured bydue care him. “The inducedconfidence undertak-
ing any legalservice for another is a sufficient consideration to

dutya in performance Hussey,create the of it.” v. 51Hammond
40,H. H.50; 599;N. Edwards v. Lamb 69 N. etc. Co.Pittsfield
Co., 522, Alexander,71 H. 534;v. Shoe N. Burrill v. 75 N. H. 554.

upon plaintiffThe terms which the the of thereceived services
liabilitydohospital appear. hospitalnot The of the is not involved.

whatever, fact,If compensationthe defendants received no that
question them,material upon requiredwhile the of the care of would

them for theirnot excuse failure to exercise such care as the circum-
Lamb, H. 599;stances demanded. Edwards v. 69 N. Hammond v.

Hussey, 40,51 N. H. 50.
ofplaintiffThe was treated for a fracture the left femur. The

by defendants,was forfracture reduced the who at that time and
thirty days surgical hospitalthereafter the staff ofconstituted the

plaintiff duringand attended the the continuance of their ofterm
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thighthatplaintiff complainsservice. The now the bone is mis-
shortened, largelyshapen that he has lost use ofand and the the

anyjoint. Upon questionknee whether this result is inthe due
reducing treatinginpart to want of care of the defendants and the

fracture, conflicting. delaythe evidence is There was in the
fragments.union of the broken The defendants’ evidence was that

properly partsand for in properthe bone was set cared and the
they case, althoughapposition gave up the union had notwhen

delayplace. Theythen taken ascribed the in union to a constitu-
system, presentplaintiff’stional in the and the condition to adefect

change parts plaintiffpositionin the of the of the bone after the
discharged hospital,was from the due to the same cause. The

delay byin wasplaintiff claimed that the union caused failure to
fracture, presentreduce evidence thatproperly the and offered the

claimed, butcondition could not have been caused as the defendants
parts properbeen fact that inmust have due to the the were not

changeposition place.when union took Whether there was a after
gave case,up appositionthe defendants the and whether the lack of

existed, by ordinaryifparts,of the it have beencould discovered
care, jury.was for the There is no occasion to discuss minor

testimony treatment,in todifferences the as the details of the the
extension,splintscharacter of the and the of theand attachment

sayIt if plaintiff’slatter. is sufficient to that the account of what
disregarded,done is believed and the defendants’ and fullwas

given witnesses,to ofcredit the his the conclusion that thetheories
injured throughtoplaintiff was some extent the defendants’ want

clearly sayof care is not so that can asunreasonable this court
of law thatmatter the fact cannot be found in his favor. With the

question set of are entitled belief this can-witnesses to courtwhich
present questionnot interfere. Nor the record whetherdoes the

plaintiff injuriespermittedthe has been to recover for not caused
by the fault.defendants’

theyexception urgeThe claim to have taken an whichdefendants
presents general questionthe of a This in discussionmistrial. was

byquestiona the of of theirover asked defendants one witnesses as
hospital,to the relation between the the in theandphysicians

course of which the court said: “But the trouble I had in mind
toparticularly question hospital,was the of their relation to the as

youthey acting Samaritans, sug-or not were as Good aswhether
gested, gratuitously, or I thepay.for do not see that that affects
legal responded: course,status.” To this counsel “Of we must
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ruling.your yoursubmit to Honor’s If Honor kindlywill note an
exception.” ensuing,discussionFurther the defendants’ counsel

positionthe explainfedconceded the correctness of court’s as further
anyhe cduld not exception.and stated that take questionThe

asked and answered. If this discussion the suggestionwas and of
regarded as aexception ruling,an can be subject to exception, that

charactergratuitous of the defendants’the services could not be
shown, advantagethe defendants can take no therefrom because

they permittedweresubsequently show, subjectto plaintiff’sto the
hospitalthe aexception, that was institution,charitable and that

physicians and surgeonsof theservices to wardthe cases were ren-
compensation; and, furthermore,without thedered defendants in

distinctly anyin the evidence disclaimedputting claim of exemption
personalliability for their negligence onfrom that account.

apparently goesargument upon groundThe the that the case
presented toargued juryand the againstwas as if it were the

If defendantshospital. the did not or manageown the hospital,
bring plaintiffnot thedid there coming, theyor or advise his are

inchargeable hospitalfor default the equipmentnot or management,
delay in settingof thee.,i. because the fracture due to the want of

splints, the absence of aproper bed,fracture and the failure to use
X-rayor an machine if hospitalether the providedid not them.
responsiblenotThey breakingare for the of the bed unless there was
they oughtthat knew or toevidence have known its condition was

likelythat it was to break did;such down as it they are respon-not
the use of the bysible for facilities furnished hospitalthe inunless

ordinary theyofthe exercise care should have employrefused to in
hospitalcase such as thesuch a furnished byand like theycare

procuredcould have more suitable appliances; they, of course,
responsible anyalso not forwere default of employeesother of the

managementhospital in the of the case theybefore or after ceased
charge ofto have it or of each theyother. If were charged on any

grounds,these the wronglyof verdict was found against them.
nothing, however,There is in the presentedrecord as to this court

questions.these exceptionwhich raises The to the refusal to order
a presents onlyverdict or nonsuit questionthe whether on the

anyevidence verdict can be plaintiff.found for the Whether the
plaintiff’s physiciansfailure to inform the of the bunch he claimed
to have discovered after the fall of the bed partwas a of the cause
of all injurythe of he complains,which precludeso as to him from
recovering all,at a question fact,was of as well as the existence of
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may plaintiffhave found thatjuryThe the andthe bunch itself.
mistaken in diagnosis,were their andnon-professionalhis witnesses

todelayed properlyunion due failure tothe fact of reducestill found
the fracture.

plaintiff experiencedthe has notthat as com-was evidenceThere
expected ordinaryunderrecoverya as could be circumstancesplete

ordinary partand skill. A of the injurycare com-treated withif
(the joint)of the knee is ascribable toof stiffness theplained

delay required applicationin the weightunion of aof time thelength
extended, as as to the manner inleg well which thekeep theto

leg, plaintiff’s expertthe which theattached to claimedwastraction
delayimproper. The cause of the in theand union ofunskillfulwas

proofa material issue in thewas therefore case. Infragmentsthe
taint toof the constitutional which the defendantsexistenceof the

recovery, theyplaintiff’s poor offered evidence thattheascribed
potassiumofshortly (KI),the administration of iodide aafter

(thesyphilis suspected),taint union of theremedy for bonespecific
physicians,languagein of the callus was thrownor, the out.began,

turned, it aHence, questionas the case became vital whether the
administration that drugshown after the of indicatedimprovement

hereditarysyphilis, acquired; words,or or inof otherpresencethe
(KI) apotassium specific syphilis.is foriodide ofwhether

plaintiff’s goargument the counsel said: “Now let us intoIn
theyWhy,a more. when said KI is used forKI littlethis

and inup,had to look it we found this laid downsyphilis, we the
book, Dr. is indispensary which Beaton admitsStatesUnited

land, says they obligedandevery drug store in the he were to have
big pre-have seen the book thePerhaps you, gentlemen, onit.

potassium softening inflammatoryforscription case. ‘Iodide of
syphiliticexudates not of a nature isproducts and removal of
”most reliable remedies we have.’ defendantsone of the The

upon thatexcepted argument ground'to the the the statement was
plaintiff’sand to made of it. The counselnot in the case the use

evidence; I asked it of Dr. Beaton.” The recordsaid: “It was
proceeds:

simply question youarepeating“You are asked ofCourt.
Mr Martin. “Yes.”Beaton?”Dr.

“ inexceptionis an that it was not the case.” Mr.ThereCourt.
certainlyI for.”inquiredevidenceMartin. “The

in Dr.dispensatory was referred to cross-examination ofThe the
by defendants; exceptionBeaton, expertan called the but when the
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arguing reliabilitycounsel not the of Dr.was taken was Beaton’s
testimony, asking jury authoritybut find onwas the to the of the'

potassium (KI) specificthat iodide ofdispensatory was not a for
uponDr. Beaton testified directsyphilis. examination, in accord-

theory, presencedefendants’ that the syphilisance with the of was-
by ofthe results from the use potassium.iodide ofindicated A

of his cross-examination follows:portion
tonic,Q. potassium“Outside of a is iodide ofwhat used for?”
used—it is as a inprincipally specific“It is usedA. syphilis; it is

very doubtfulused in rheumatism with benefits.”
forQ. softening inflammatory“It is used of products and the

syphiliticof exudates not ofremoval nature. Isn’t it one of the
for that? That is as Ijust quotedremedies have it.”best A. “No,

sir.”
Q. so“Isn’t that laid down in the United dispensatory?”’States
“Yes; practice bydon’tA. but we the United dispensatory.”States

Q. every“That book is in drug “Yes;store?” A. but we don’t-
go drug forinto the store our information.”

“Well,Q. everythat is in drug land,book store in the it?”isn’t
“It be.”A. should

Q. “And this that I ishave read laid as an authoritydown in
book, depends uponthat isn’t it?” A. “It when authoritythe is

written.”
question.”“Just the A.Court. answer “It is authority so far

isas the book concerned.”
not orThe book was received offered as evidence. The defend­

opportunityhad no to objectants to the asbook substantive
attemptedevidence until counsel so into use it argument, theywhen

isexcepted. unnecessaryItpromptly therefore to consider whether
authorityofmedical treatises are asadmissible substantive evi­

Johnson, 452, Ordwayv. N. 456;dence. Dole 50 H. v. Haynes, 50
admissible, theyH. 159. If so beN. cannot admitted without

they (2are asproof regarded Wig. Ev.,that authoritative s. 1694),
uponcertainly proof theynot that are so regarded.and not Neither

except bytheir contents be shown productioncan the of the book.
Wig. Ev., Ib.,2 s. 3 s.1179; (2). Nothing1694 of this sort was

attempted.or cannotdone It be inferred from the record of the
of Dr. Beaton thatcross-examination counsel understood he was

dispensatory'the into asputting evidence,'the case orsubstantive
doing anything except seekingwas admissions from the towitness

testimony.the of hisweaken force The severalrecord shows
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competent.of similar cross-examinations which bemayinstances
484,Wood, 494; Wig. Ev., (6).53 N. H. 3 s.v. WOOState

toConceding dispensatory properlythat the reference the was
Dr.upon credibilityof Beaton’scase the issue because com-in the

thereon, objector because the not whendefendants did itpetent
ofpurpose, dispensatoryfor that the statements theoffered werewas

evidence,as for thatsimplethe case substantive the reason thenot in
was not as suchdispensatory offered evidence. The defendants are

objecting putfor not to evidence not to in.in fault offered benot
fully protected byrights exceptionare their taken when theTheir

purpose theyevidence for a for which itof the considereduse
attempted. Asincompetent was first the court did not sustain the

exception, argument upontobut allowed the thestanddefendants’
simply repeating questionthat heof counsel was a askedassertion

testimony,ifBeaton, jury, they recalled the haveDr. the mustof
they liberty toat consider the statements of thewereunderstood

uponintroduced as substantive evidence the vitaldispensatory so
was, effect, rulingin a lawin case. This of that thethepoint

it,competent being ofintrodubed was for the use madesoevidence
Railroad,destroy Olneythe v.if erroneous must verdict.which

Harrington Wadsworth, 400;85, 90, v. 63 N. H. State91;73 N. H.
Foley, N. H. 466.v. 45

admissibilityof as to the of medical treatisesin no the la“wAs view
on thedispensatory competentmade evidencewas thein evidence

securingruling erroneous, partyunless a the admis-record, wasthe
may competentwhich itpurposeone for is or beforsion of evidence

incompetent.right purposes plainlyit for for which it isto usehas the
Lydston 23, UponCompany,v. H.law. 75 N. 25.not theSuch'is
evidence,to a is if the evi-exception verdict not set asidegenerala
any provided is itcompetent purpose,for it not shown wasisdence

v,incompetent.purposefor a for which it is Smithor usedoffered
409,Morrill, 411; Rogers Kenrick,H. v. 63 N. H. Con-71 N. 335.

object to the of com-versely, the failure to introduction evidence
particular purposefor not ofoffered, a is a waiver anpetent, or

incompetenta forpurposeuse for which it-is or wasobjection to its
appliesthat the the toThe reason is law evidence theoffered.not

competentit is to toupon permitwhich and refuses it beissues
upon itobjection incompetent.issues to which isagainstapplied

agreedfrom the that thebe found record defendants hadnotIt could
evidence,dispensatorythe as substantive or thatto use of thethe
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Walker,understood. Walkerplaintiff’s 55;counsel so v. 64 N. H.
Daniels, 44 H.N. 383.State v.

verdict, based,motion to amongcourt a set aside theThe denied
argument plaintiff’scharacter of the ofgrounds, uponother the the

counsel, that the trial fair. It is claimedand found was that this
finding exception consideration;underof the butdisposes upon

question involved, findingthe is as immaterial findingthe as the
bysupported uponthat the is“the verdict was evidence” the

toexception direct a verdict. Theto the refusal defendants had a
right to a trial —fair because infair conducted accordance with all

statutes,provisions constitution,of thethe the and the rules of the
legally trial;to such acommon law which are essential in other

merelywords, fair matter of law—notto a trial as to a trial which
it, other,conductingtribunal or finds fair in fact.the some They

notice, aupon legal uponwere to a trialentitled declaration legally
charge againstofsufficient to inform them the a trialthem; before

legally tribunal, duly qualified jurya aconstituted and judge; a
upon provetrial to the presentedevidence issuecompetent in a

legal againstand no sound verdict could bemanner; found them
aspresentedunless was matter ofthe evidence law sufficient to

requirements mayAll of perhapsauthorize it. these be waived
by implication;or no trialexpressly but is fair as ofmatter law if

against objectionlawconducted in violation of the of the party
byAcomplaining. singletrial before eleven orjurymen, a referee

objection,aagainst party’s or a verdict to which all jurythe did not
agree, byhelped judicial findingwould not be a that the trial was

byand thesupportedfair the verdict evidence.
may trial, theyin the aWhile errors occur course of are not

necessarily incurable if taken in Incompetentseason. evidence
mayinadvertently juryadmitted be stricken out and the instructed

disregardto it. Whether this be andshould thedone trial allowed
proceed, is,to or the trial instopped,be as said the earlier cases, a

question discretion,of in later is questionbut the acalled of fact
questionthe trialfor court. ofThe fact involved is whether the

isadmitted error that the verdictcured so is not affected thereby.
Upon question findingthis the of the trial court is ordinarily con­

Dow,Leeclusive. v. N. H. 101; Scott,73 Goodwinv. 61 N. H. 112;
Butler,Burnham 568; Judge Stone,v. 58 N. H. Probate v. 44 N. H.of

593, 607; Northwood, 269;v. 10 N. H. Hamblett v. Hamb­Deerfield
lett, 6 N. H. if followed,333. this “if appears”Even course is it to

“presiding judgethe juryafter verdict that the prejudicedhave been
VOL. 9lxxvi.
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evidence, settinginobjectionable is thehe warranted verdictby the
Butler, 568,H. 569. a58 N. In such aBurnham v. caseaside.”

findingwould involve averdict aside that theto set therefusal
the fair. But “ifand that trial was incom-had been curederror

introduced,is and not ormaterial evidence withdrawnpetent,
jury, isis to the it cause for athe case submittedexcluded before

Knox, 545,66 N. H. 546.Mason v.new trial.”
procedure incompetentgoverning where mattertheThe rules
during argument ofthe the counsel areinto caseis introduced

governing practice incompetentthe where thethosemuch like
Company 404,H.Demars v. 67 N.from witnesses.matter comes

incurable, mayincompetentnot the matter beThe error is407.
jury disregardand to it.withdrawn, and the asked instructed

remains: Has the error been cured? Ifquestionthe of factThen
fair.has, be found to be cases the burdenthe trial dan theseit In

offendingfinding placedsecuring upona has been thesuchof
27.Railroad, 64 N. H. But the material factBullard v.counsel.

findingthe that the errorthe verdict is was cured andsaveswhich
findingrequest the was made.at whose Accord-the trial fair—not

101, objectedDow, N. H. the remarks toingly, Lee v. 73 wherein
disregard them,jurythe instructed to thewithdrawn andwere

the ofto verdict because the remarksof the court set asiderefusal
a that error was Theto be the cured.of was held decisioncounsel

cause forincompetent, immaterial evidence is notofadmission
objecting prejudicedissetting partya theverdict unlessaside

460, Accordingly,470. inthereby. Brown, 34 N. H.Cook v.
215, by plaintiff,Danforth, 73 N. H. cited the where the actv.State

logical bearing questionsupon thecomplained of had noof counsel
immaterial, rulingthe theit was held that ofat and hence wasissue

fact,objection, far it of aagainst as matter wascourt the so was.
thereby unfair,finding that the trial was not rendered which

byprejudicenonecessarily that was createdincludes the conclusion
waswhat done.

prejudicial,was also and whetherirrelevant evidenceWhether
disregardedobeyed and evidence whichjury the instructionsthe

(Mitchell Railroad,theywithdrawn, is did v.presumptionas thewas
judge.96), questionsH. of for the trial But whether68 are factN.

jurythe toparticular piece of which were instructeda evidence
presump­question.a Theaffected the result is differentconsider

upon it can bedid,it no evidence exists whichtion that andis
Precisely finding bya theit not in suchthat did fact.found
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judge Knox,Mason v.presiding was overturned in 66 N. H. 545,
546, ground ofupon the that as matter law the error could not be

way.in thatcured
unnecessary pursueit toBut is the further.subject No finding

attemptedbeen made or that the result washas not byaffected the
argument. findingThe that theobjectionable trial was fair and

supported by uponthe verdict the rests assumptionevidence the
all the jury competentthat evidence submitted to the was for their

appears they permittedconsideration. As it that were to consider
incompetent, evidence, findingsmaterial the and the verdict fall
together. The use of the a purposeevidence for for which it was

or competent attemptintroduced an merelynot was not to draw
an (Leavitterroneous inference Company, 290),v. 72 N. IP. but the

a uponstatement of fact as to question arguedwhich the there was
inno such evidence the case. anSo far as error of law was involved

attemptin the of tocounsel make such use of the evidence, the
of exceptionfailure the court to sustain the or to direct jurythe to

disregard argumentthe was an rulingerroneous that the course
pursued by rightful. Harringtoncounsel was v. Wadsworth, 63

H.N. 400. A verdict notis set aside for the admission Of incom-
provepetent pointevidence to a that is conclusivelyotherwise

proved or is conceded. Railroad,Rowell v. 58 N. H. 514. But
although there was other potassiumevidence that iodide of is used
for the removal of exudates, it was neither conceded nor conclu-
sively proved that its use was limited to those not of a syphilitic
nature.

argument presentedThe to the juryconsideration of the a fact
uponmaterial the main in case,issue the theywhich could prop-not

erly permittedconsider. The fact was to remain before the jury
against the defendants’ objection subjectand to their exception.

attemptNo was made to cure the error which as matter of law
rendered trialthe unfair. The verdict therefore must be set aside.

granted.New trial
All concurred.


