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rightan and her tort,have made election waived to sue in it cannot
case, appearbe in as not prov-so held this it does that at the time of

ing her of all theclaim she was aware material afacts essential to
And iffree choice. these facts were is noproved, there reason

why permitted to filingshe should not be her writ abyamend
assumpsit, damagesdeclaration in toand recover the she sustained

by keep promiseto therepayreason of the defendant’s failure his to
monejr Railroad, 65;ante,loaned. Sanborn v. Blodgett,Gould v.
61 N. H. 115.

Exception overruled.
All concurred.

Coos,
2,May 1911.

Gates, Adm’x, v. Milan.

appropriates moneya town a sum ofWhere sufficient to secure state aid for its
highways bypermitted governor prosecuteand is the and council to the work

permanent highway improvement boundaries,of publicwithin its it inacts a
governmental capacity respect injuriesor with to such work and is not forliable

resulting negligent performancea ato laborer from thereof.

Case, negligence partfor on the of repair-the defendant intown
ing highway, whereby plaintiff’sa intestate,the employedwhile
by the a makingdefendant as inlaborer the repairs, received

injuries.fatal The allegesdeclaration that the doingtown was
voluntarilythe work under provisionsthe chapter 35,of ofLaws

1905, chapter 60,and Laws of 1907. The defendant demurred to
declaration,the questionsand therebythe of law raised were trans-

rulingwithoutferred a from 1910,the December "term, of the
superior by Pike,court J.

Daley (Mr.Sullivan & Sullivan orally), plaintiff.for the

(Mr.Rich & Marble Marble orally), for the defendants.

Walker, J. It byhas been decided anumerous cases that
performancein thetown dutyof the of repairing highwaysits

(P. S., 75, 1)c. s. in public governmentalacts a or capacity. “The
liability of in respect highwaystowns to does not differ in character
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if providedto the state itwhich would attachextent thator from
directly. depends uponIt the samehighwaysand maintained

permits,the asto that which state setIt is-limitedconditions.
subject.” Sargent Gilford, H.v. 66 N.in statutes on theforth the

367;Concord, Derry,H. v. N. H.v. 71 N. O’Brien 73543. See Hall
Gilsum, H. 429. It has also been198,203; v. 73 N. deter-Wheeler

possess corporate capacity in accordanceprivatetowns athatmined
private corporationthey perform certain acts as awith which

liability damagesforconsequencein of their tomight, and which
privateby principles applied persons.to O’Brienothers is tested the

Dover, 73 H. 209. as toDerry, supra; Lockwoodv. N. “Sov. the
theorycorporations, the their dual charactermunicipalof ofnature

removed, exceptbefirmly the law toimbedded in commonis too
Concord, 90,v. 70 N. H. 114.by law-making power.” Rhobidasthe

subjectthey to samethey private capacity,act in a are theWhen
theywhen exerciselegal obligations private corporation;as a

ordinarily ingovernmental functions, they are not and thepurely
statutory responsible dam-express held inabsence of authorization

consequence negligenttheirinjuries by others in ofages for suffered
recognized“The rule forof functions. deter-performance those

anycity responsibleis for the acts ofmining whether a or town
duty inagents character of the theparticular officers or is the

injury.of thethey engaged at the timeperformance of which were
duty, performancein- of which thepublic, governmentala theIf it is

sovereignty, then the officer is not tocorporation is clothed with
negligenceagent corporation,as of for whoseregardedbe the the

. private,. . if a munici-responsible.held But it isit can be
forduty, voluntarily by corporationthe itsundertakenpal —one

profit, officer,pecuniaryor theparticular advantagelocal —then
duty, agent corporation,the for whoserespects that the ofas is

orliable, private corporationsin the case ofnegligence it is as
Dover, supra,Lockwoodv. 213.parties.”

ifby plaintiff that the defendantpracticallyIt theis conceded
duty repairingengaged performance imposedin of its ofhad been the

1, chapter 75, Statutes,highway question,in section Publicthe under
injuries urgedis it thatsustained;for the butit would not be liable

bydoing itis the work it was was undertakenit liable because
legislative compulsion. contentionvoluntarily and without This

object1905,provisions 35,of Laws of theupon chapterbased theis
which, 1,in was “to secure a more uniformof as stated section

highways throughout thesystem improvement of mainfor the
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inmunicipalities and the stateofstate, by cobperation thethe
beingobject to. .therefor, primary. theproviding means

everyofthe limitshighwaysof the withinimprovementansecure
aapartrequires town to set3 eachthe state.” Sectiontown in

appropriatedmoney “annually andof the raisedpercentagecertain
per-. . for thehighways . to usedberepairfor of itsthe

improvementhighways,of its main suchimprovementmanent
engineer.” thisUnderof the stateto be under the advicemade

mustoption, butnoalone, is clear that the town hasprovision it
highway improve-provide perform permanentthe offor and work

if desiresterritory. 4 that a townprovidesment within its Section
raise, appro-highway improvement, it “shallsuch“state aid” for

fifty of theper centapart equalan sum topriate, and set additional
improvementspermanentfor therequired apartbe setamount to

governor and councilact,” notify3 of this and theunder section
for townthe of aid suchof action. In section 5 amount statesuch

moneyofprovides6 that “the amountprovidedis Sectionfor.
aid, providedasapart by city appliesor for stateset such town as
by governor4,in theapportionedfor with the amountsections 3 and

joint5, acouncil, provided for in shall constituteand as section
highwaysorhighwayofpermanent improvementfund for the such

mayorcouncil, andcity governorthe andwithin or town assuch
high-jurisdiction overcity as hasand councils or such other board

designatetown, maycity, of away expenditures of a or selectmen
7,highways.” Sectionpermanent improvement of suchfor the

high-“All work of1907, 60, 1),(Laws provides:as c. s.amended
joint performedway improvement paid for of shall beout said funds

governor andbyspecifications providedwith thein accordance
instanceanyin onejointamount of the fundcouncil. Where the

bydone contractdollars, work shallexceeds one thousand the be
however,bidder, thatexcept,responsibleto theawarded lowest

cityany orby of townupon representation properthe authorities
sufficientcity or suitable andprovidethat such town or owns will

machinery in a man-tools, for of the workutensils, and the execution
council, coun-satisfactory governor governor andner to the and the

city toormay, they expedient, permitcil if it towndeem such
maysuch terms asperform uponthe within its boundaries bework

acceptable governorto the and council.”
statute, defendant-provisionsIn of theaccordance with these the

declaration,town, appropriatedandaccording plaintiff’sto the raised
4 the bene-required in order to receivethe additional sum in section
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aid,fit dulyof permitted bythe state and was governorthe and
performcouncil permanent,to the work the highway repairof

contemplated. thereuponIt uponentered the execution of the
work, during intestate,the plaintiff’s road,which a laborer upon the

injured by alleged negligencewas the of the indefendant its method
doingof Uponthe work. plaintiffthis state of facts the claims

that liable,the is bydefendant because it was not compelled the
legislature work, voluntarilyto do the sought privilegebut the

doingof compelled it,it. it was undoubtedlyWhile not to do as it
might been, acceptedit privilege doinghave the of it; havingand

obligation,assumed the did it abecome mere withcontractor refer-
respectsence to the individual,work and liable in all as an or did

governmentalit still as agencyact a for whose wrongful it isacts
responsible?not words,In other does the amere fact that town

performs of highway repairthe work under a statute that does not
impose duty it, permits it,that itupon but to do ques-determine the

liabilitytion responsibleof its and it acts, privaterender for its like a
corporation or an Ifindividual? the defendant acceptedhad not
the moneystate aid and had expended the it was obliged apartto set
under section for permanent highway improvement,3 it would have

obliged moneybeen expendto the that purpose;for if itand had
doing preciselybeen the same repairwork of under section 3 when

plaintiff’sthe injured, non-liability hardlyintestate was its would
questioned.be plaintiff’sThe contention upontherefore rests the

simple proposition authorizingthat statutethe the repairwork of
paid jointto be from permittedfor the fund the defendant doto

the ifwork it desired to.
But the a legislativeabsence of a performmandate to town to a

governmentalpublic, mayservice not be determinative of the charac-
permissiveter it when, statute,assumes a performsunder it the ser-

vice. voluntarilyIf it authorityexercises with the legislaturewhich
has it, exercise,requiring mayinvested without its it perform-still be
ing a governmental from it specialfunction which derives no advan-
tage. repairs necessaryIf certain are to a highway,be made on
the town in doing publicthe needed work is arendering service,

authorityits it mandatorywhether to do is or permissive. The
authority, expressed,however is in it agencyvested as a state and

private corporation.not aas Curran Boston, 505;v. 151 Mass.
Tindley Salem,v. 137 Mass. 171. permissionThe fact that is
granted to a to a evidentiarytown do certain act bearinghas some

question governmentalthe private.on whether the act is or theIf
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to findmightit be difficult thatrequired,the act isperformance of
relatingof privatebe a characterdeemed the act tolegislaturethe

town;of the for it would be unreasonablemerely the affairsto local
duty upona townimposeintended to thelegislaturetheto infer that

importance.public governmentalof Butregarddidit notwhich
permissive, illogicalauthority the act is it is notto dothewhen
instance,special legislaturein a that thefind,toor unreasonable

governmentalto aauthoritywith doto invest the townintended
If arequirenot the town to do. town is authorizedit didact which

any publicapublic service,a it does not become the lessperformto
or asoption performhas an to it not itthebecause townservice

may particularwith reference to workmay It act thechoose.
state,as ofpermitted agentdo the authorized theit is towhich

imposedpermissive duty isauthority is as when thewell when itsas
performthat it toIndeed, mightit be said consentsupon it. when
dutycharacter, publicthe togovernmentalan admittedofwork

Assuming public service,toimposed upon perform thedo it is it.
prosecute fit or to abandonlibertyis at to the work as it seesit not

liberty private corporationan individual orentirely whichit —a
simple fact,to affairs. Thepossesses privatewith reference their

perma­makelegislature permitted towns to thetherefore, that the
proveofprovided for in does not that itrepairsnent the act 1905

private capacity authorityin withintended to invest towns their
perform service, itgovernmental regardedor that the workto that

private cursorybe as It is clear from even ato done of a nature.
legislature providing generalfor areading of the act that the was

improvement throughout the thathighway state. It believed it
public and ispromote welfare;the there little evidence thatwould

to do theby permitting work,towns understoodlegislature,the
any capacityin than thatdealingit was with towns differentthat

ordinary repairs.they possess highwaytowith referencewhich
(Wooster Plymouth, 193);H.They agencies of state v. 62 N.are the

may public capacitythem in their therequireand as the state of
services, why itspublicof there is no sound reasonperformance

applyto them to the same service was intended topermission do
private capacity.them in theirto

has orliability municipal corporations been affirmedThe of
analysis seemvarietyfor in the lastreasons,denied a of which

Inevidentiary legislative intention.to be effective as facts of the
liability266, forPortsmouth,Gross N. H. the defendant’sv. 68

by negligencea theinjuries upon highway,to the causedtraveler
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of water in fillingcommissioners the trenches in a street, was denied
upon groundthe that the commissioners were officers over whom

no control, though theythe defendant had engagedwere not in
governmentala regardedThatservice. fact alone was as determi-

questionof legislativenative the of intent. It was deemed con-
clusive evidence. But this conclusion was overruled in Lockwood

Dover, supra, 214):v. (p.where it is said are“We therefore of the-
opinion that was legislatureit not intention ofthe the to relieve the*
city of Portsmouth from its common-law liability, if it legallycould

so, ordo to make ofthe acts the commissioners in the construction
managementand of the water-works acts public officers,of but

providerather to particularfor a ofboard officers who should be the
agents cityof inthe and managementthe construction of the works-

city adoptedif the ofprovisions act,the the and that the conclusion
reached in v. as toGross Portsmouth this matter ifenot to be followed.”

In thatconnection with the fact a town cannot under the statute
agency by done,control the which the work is in a particular

instance, that specialthe further fact it derives no frombenefit its
execution asregardedis often important. Edgerly Concord,v.
62 N. H. 8; v. N.Newport, 624, 625;62 H. Hall v.Wakefield
Concord, H. 367; Derry,71 N. O’Brien v. supra. onlyBut it is
important as inevidence to be ascertainingconsidered the ultimate

legislatureof thefact intention of as to thethe character of the acts
required permitted. mayor theyIt tend to show that were deemed

privatea theyto be of than a publicrather nature. But arewhen
(as highwayconceded to be of the inlatter character the case of

ofrepairs), performance imposed upon towns, anythe iswhich
special pecuniary advantage accruing to the istowns therefrom of

Concord,or no importance. supra.little Hall v. deter-When it is
of empoweredmined that the character the service which aretowns

perform governmental, as,to is the acts and exercises to atown
sovereignty (Sargentthe of,' Gilford,limited extent the state v. 66

H. 543); statutoryand in of clear authorization,N. the absence
not innegligence performanceit is liable for the thatof function.

damages arising“To acharge corporation injurieswith for from
neglect duty, fixing liability,and of nomisfeasance statute the

positively bythere must acts injuriousbe committed authorized
or inagents performance corporateofofficers the course of the

powers, in of corporateor the execution in fromduties, distinction
publicin a capacity agency.” Edgerlythose done governingas a

Concord, 8, 19; Meredith, 284;v. 62 N. H. Eastman v. H.36 N.
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Walpole, H.Manchester, 577;H. Doolittle v. 67 N.62 N.Clark v.
appears the statute makes a town liable forit thatWhen554.

duty by the town,of the undertakenthe characternegligence,its
voluntaryand oradvantage therefrom, its in­derivedspecialits

not onof are material thevoluntary performance questionthe work
negligent only importantfacts areliability acts;for theseits■of

reaching meaning scopeas to the andin a conclusion.as evidence
purpose they mayIn that for thatview and deter­of statute.the

acting governmentalas awhether the town wasquestionmine the
liability dependstheprivate capacity,in when town’sagent or its

of that question.solutionupon the
repairingof highwayof the work thethe characterIn this case

notand the evidence does show that theclearly governmental;was
anydo into the workpermitted the defendant otherlegislature

agent,a state itagent.of a As wasthat state boundcapacity than
deciding generallegislative duty repairsof whattheperformto

dutyupon makingits and the ministerial ofmade roadsshould be
machinery necessary purposetools for thathad the andItthem.

permanentspecial repairsto work ofcompetent do theit wasand
thestate,of which state with the con-representative theas the

ought publicto be done for the benefit.of decidedcurrence the town
perform publicas contractor to aemployed privatenot aIt was

already dutychargedstate with thework, agency of thebut as^an
expectedItpublic work. would not bedoing almost identicalof

legislaturethat the would seek its servicessuch circumstancesunder
governmentalperform per-the work ofcorporation toprivate.as a
arepair. public agencyit was convenienthighway Becausemanent

equallyto be an convenientrepairs, was deemedto make limited it
of samerepairsextensive thepublic agency to make more

character.
sustained.Demurrer

All concurred.


