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presumed contemplatesthat the act that childrencan it beNeither
marriage absolutely itis void because wasparents whoseofborn

regarded aspolygamous legitimate,should beincestuous oreither
expresslya toin one case statute declares them beespecially when

they regardedare atin the other so common law.illegitimate and
accomplish result,a reason-intended to such it islegislaturetheIf

declaringsuppose unequivocal languageit have usedto wouldable
an intent.such

superior court,order made in thecompliance the thereIn with
.be,must

Judgment thefor defendants.
All concurred.

Rockingham,1
6,June 1911.

v. & Railroad.Boston MaineState

freights anyand not onprovision rates for fares shall be increased rail-thatThe
chapter 1889, applies5, allLaws to consolidations effectedunderroads united

byby lease, by union, purchase.thereunder, orwhether
confirmingratifying lease of the Manchester andand the LawrenceThe act

(Laws 301)1887,the and Maine Railroad c. did not releaseto BostonRailroad
from the restrictions as to rates contained inthe lessors increasedthe ofroad

1883, authority originally100, thechapter under of which lease was made.Laws
united,not orprovision rates shall be increased on railroads leasedthatThe

chapter 156,acts of 1883 and inin the consolidation and 1889 Publiccontained
operated byapplicableStatutes, to lines or the Boston andis all leased Maine

authority thereby uponconferred,the which there were exist-underRailroad
escape uponing July 24,1889; any line,to theand restriction leasedonrates

upon corporationthe show of statelessee to the assent the tois incumbentit
railroad, expressed throughoperation otherwisesuch than a statuteits of.

containing prohibition.the
uponstatutory ofas to an increase rates leased or united rail-restrictionsThe

operated by corporationapply only authorityto lines another underroads
by imposingstatutes such restrictions.theconferred

injunction againstfor ofEquity,in an the collection ratesBill
byof the amountfreights permittedand in excess law.for fares

term, 1910, byof courtsuperiorfrom the October theTransferred
agreement asChamberlin, J., facts, purposeto the for theupon an

determining systemportions of the defendants’ railroadof what
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subject byas imposed chapterare to the limitations to rates 100 of
51883, chapterof of the of 1889,the Laws Laws chapterand 156

the Publicof Statutes.

Eastman, attorney-general,Edwin G. Thorp (theand Louis A.
attorney-general orally), for the state.

Harding& Kelley,Branch Branch and & (OliverHatch W. Branch
orally), for the defendants.

Parsons, By fortyC. J. different separatemethods corporations
broughthave been under the direct ofcontrol one to such an extent
practicalfor fortythat all thepurposes singleconstitute a corpora­

tion. That this combination could broughthave been about with­
out the assent of isthe state not claimed. suggestedNeither is it

illegal recognizedthat it is or improper. It is legitimateas the
legislationpermissiveof adopted mainlyresult in 1883 and 1889,

and there-enacted in Public Statutes legislationin 1891. This
againstacontained restriction the increase of rates for fares and

freights upon roads combined under it. State Railroad,v. 75 N. H.
upon agreement327. The case is anhere as to facts,the for the

of question upondetermination the which of the roads included in
the applies.combination the restriction agreementIn the for
transfer, the defendants conceded that it did apply to nine of the
thirty-six original roads described therein. theyIn their brief add

thistwo to list: the the PeterboroughWilton and Hillsborough.and
They also state the facts as to four other roads not mentioned in

Peterboroughthe case: the Shirley,and the Brookline, the Brook-­
Milford,line and and Nashuathe and Acton.

Reversing prior policythe of the uponstate the subject, the
legislature in 1883 the incorporationauthorized of byrailroads
general law, provided for the consolidation of existing roads, and
created a greatlyrailroad commission with enlarged powers. Laws
1883, 100,cc. portion101. The this legislationof material to the
present inquiry “Anyis: corporationrailroad may lease its road,

property,railroad anyand interests to other corporation.railroad
. And two or more railroad corporations . . . may

unite form corporation:and a new . . . Provided, that the
freights existingrates fares Augustfor and 1, 1883, shall not be

any partincreased on of the roads so leased or united, and the
operatingdecrease in the expenses consequent upon the leasing or
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any by abe from time to time reasonableuniting of roads shall met
1883, 100,c. s. 17.freights.”of fares and Lawsjustand reduction

made, whichleases were one of failed becausethis act certainUnder
rights objectingto secure the of stockholdersprovisionof lack of

ofto an unwarranted alteration thelease, was held beto the which
Railroad, 1. After anDow v. 67 N. H.contract.partnership

1887,legislationfurther an actattempt to obtain inunsuccessful
removinggeneral provisionswhich containedin 1889passedwas

fatal in Dow v. Railroad. The act wasobjection consideredthe
chapter contained100,of Laws of 1883. Itan amendmententitled
objection,to this and authorized the Concordprovisions meet

formBoston, Concord and to unite andRailroad and the Montreal
toand certain other roads 'to lease to either orcorporation,a new

proposedthecorporation, and the Concord Railroad andthe new
acqúire by rail-purchaseauthorized to certaincorporation were

toauthority given other roads for lease andwasroads. Similar
1889, 5.by Railroad. Laws c.the Boston andpurchase Maine

July 24, 1889, provided:act, approvedwasThis which
to lease toexisting right corporationsof railroad16. No“Sect.

bycorporations impaired thisor with other railroad shall beunite
allcorporations and their stockholders shall haveact. And such

given by this act.remediesrightsthe and
existing thefreightsfor and at time17. The rates fares“Sect

leasedact shall not be increased on the roadsof of thispassagethe
con-operating expensesinit,under and the decrease theor united

fromleasing uniting anyor of roads shall be metsequent upon the
freights.”just of fares andbyatime reasonable and reductiontime to

Statutes),(the chapter 100,Public Lawsof 1891In the revision
1889, repealed.1, chapter 5, Laws of were1883,of and section

By revision, all limitationsS., 288, 15, pp. 776,s. 783. thatP. c.
bymight others were abandonedas railroads that be leasedto

5, of(P. chapter16 17 of LawsS., 156, 21);s. but sections andc.
statutes,general provisions of the two were1889, with the other

re-enacted.
twenty-nineplace roads,thatdefendants their contentionThe

roads, exemptterritory originally embraced within those areor the
grounds: (1) Thatuponof acts twothe restrictions thesefrom

applyto and does notas to rates was not intendedthe restriction
authority for consolidation must be foundroads,to whosecertain

roads was effected(2) of certaintherein; that the consolidation
exemptedthe roads areimposing restriction,acts andunder other no
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quotedof andchapter 5, 1889,Lawsby 16, abovetherefrom section
The firstchapter 156, Public43, Statutes.re-enacted sectionin

latter,general legislation; theconstruction of theground involves a
relating particularto roads.thespecial statutesof

jurisdiction legislative purposeno in which aprobablyis“There
by of thana more liberal mode constructioncarried into effectis

prevails in this state. But the most liberal constructionthat which
purposeof that from com-nothing themore than ascertainmentis

393,N. 399.Railroads,etc. R. R. v. 65 H.Bostonpetent evidence.”
history legislation subject,the circumstancesupon the“The of

properly consid-passed,were arewhich the several statutesunder
etc.,statute, context,the words of the thein connection withered

Stanyanlegislature.”the ofto intention thein order ascertain
statute,“The construction of a372,69 N. H. 373.Peterborough,v.

meaningthe of theany document, is ascertainmentas of written
N.Opinion H.language using Justices,those it.” the 72the toof of

nearlyas asduty placeof the court to itself607. “It is the605,
partiesof at the time the instrumentin the situation thepossible

languagemay gather their intention from themade, itwas that
surroundingused, light of circumstances.” Weedviewed in the the

phrases583. and in a statute are581,71 N. H. WordsWoods,v.
according usageapprovedthe common and ofbe construed toto

acquired meaninga thethey technical inlanguage,the unless have
contrary intentwould be to the manifestlaw, or such construction

2; Opinion Justices,the 73legislature. S., 1,P. c. ss.2,of the of
What, the625, then,H. were circumstances under whichN. 626.

meaninglanguage disputein was used?whose isthe
Colby inadoption 1883,of the so-called act thePrior to the

uponrailroad andpolicy opposedof the state consolidation relied
tendingcompetition as topromotion of between roadsthe rival

1867, 8; Fisher Rail-improve and lower rates. Laws c. v.service
act of to excluderoad, 200, purported50 N. H. 208. The 1883

ancompeting leasing other, exception,from to each withrailroads
practically attempted exclu-however, perhapswhich nullified the
Railroads, 393,R. 65 N. H. 399. That it wasBoston etc.R. v.sion.

excludingnecessary insert com-apparentlyconsidered to a clause
strong of theconsolidating by lease is evidencepeting roads from

Colby actexisting disapproval of such Under thecombination.
Boston,made, among them the and theleases were Northernsome

The Northernand to the Boston and Lowell.Concord Montreal
1887. The lease was soonMarch,lease was set aside in Montreal
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litigation. 1887,in In the session of attemptsafter involved were
legislation validating leases,thesemade to secure which failed.
Rep., legis-R. R. 1887. The situation which facedComm’rs’ the

graphically portrayed1889 when it met in June is in thelature of
body, May,thatreport the railroad commission to dated 1889.of

history operation changesin the state andof railroad theThe
fullywere discussed. It was the'inaugurated in 1883 claimed that

policynew had resulted in lower andunder the faresconsolidations
publicthe andfreights increased facilities to had reduced thewith

strugglewas called to theoperation.of Attention betweenexpense
possessionthe Boston and for the of theConcord andthe Maine

Boston, Montreal,the Concord and and the situa-andNorthern
byrailroads were left the failure of the leases.in which thosetion

Rep., pp. 9-14; lb., 1888, pp. 10, 17.1889,R.R. Commrs’
legis-them,and with this information before theIn situationthis

(Laws 100) byc.Colby 1883, passagebill thelature amended the
territoryaLaws of 1889. This was division of betweenchapter 5,of

legislators at leastcontending forces The understood-—orthe
officiallythey the consolidations whichhad been informed —that

rates;in apparenthad resulted lower and it iseffectedhad been
granted assump-uponwas asked for and thelegislationthat the

proposed consolidation would result in lower ratesthat thetion
freights. expectation 17,That is written into sectionfor fares and

1883, 17, chapter 5,of and section Laws of 1889:chapter 100, Laws
consequent theoperating expenses uponin the“The decrease

any bytimeuniting of roads shall be met from time toleasing or
ajust freights.” It is alsoand reduction of fares anda reasonable

that none of the roadsinference from the situationreasonable
thenany an in rates over thoseanticipated occasion for increase

by inlegislation asked for the Boston andexisting. The Maine
14):(s.provisionbill—contained theso-called Hazen1887—the

August 1, anyfreights existing 1887,’on rail-“Rates for fares and
of thein this shall not be increased without the consentroad state
vigor-December, 1888,as the defendantslegislature.”- lateSo

land. Briefously that the Hazen bill was the law of thecontended
H.(65 393),R. R. Railroads N.Benton, Jr.,H. in Boston etc. v.of J.

Briefs Cases 524.163a and
vigorous oppo-and theformer attitude of the stateIn view of the

(R. R.change policy inaugurated in 1883 Comm’rs’the ofsition to
pro-thatp. 10), expectit would be reasonable to someRep., 1889,

granted ratespowerthe of the to increasepreventto usevision
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rightfact. The togrant. was theattached to the Suchbewould
thegiven provisothe “thatgiven was withunite thenlease and

1883,existing August shall not befreights 1,fares andrates for
1885or united.” Inany of the roads so leasedpartonincreased

legislature:to “The assur-report thecommissionersthe railroad
and have no evidenceMaine,and wegiven by the Bostonance was

andexisting the leased linesthat the rates onshowing contrary,the
have been increased. No increaseof the lessee notthe roadson

the1883,act of which fixedlawfully place under thecould take
state-August the maximum rates.” While thisexisting 1, asrates

weight showingas theauthority, it is ofmay not be anment
understanding substantially the sameunder whichcontemporary

language again in 1889.was used
waygiven why roads consolidated in onehas beenNo reason

togethersubject restriction, putthe same roadsto the andshould be
theprocedure exempt.be The cause ofby sortie other should

rate-making power. Itthe of the wouldis consolidationrestriction
thelegislature applyintended tonaturally be inferred that the

1889consolidations; and that when in the act ofto allrestriction
on “the roads leased or united underimposedrestriction wasthe

to all effected there-it,” applyit understood to consolidationswas
explanation of an tois advanced in intentionunder. No reason

generallythe apparentlycertain roads from restrictionexclude
althoughupon act,The defendants stand the letter of theimposed.

contrary pur-is to itsconceding that their constructionapparently
lineand MaineoriginalTheir claim relates to the Bostonpose.

state,part the conve-groupa of roads in the southeastern ofand
niently were consolidateddescribed as the eastern roads. These

Laws ofchapter 5,the 10 ofBoston and under sectionwith Maine
pur-acquire by1889, authorized Boston and “towhich the Maine

roads, and theroad, franchises, property” of certainthe andchase
others, being authorizedpurchasingof the roadsConcord certain

The section closescapital purpose.their stock for theto increase
following purchasesof herein“After each thewith the sentence:

enjoy allandauthorized, corporationssaid shall havepurchasing
enjoyedrights, and franchises theretofore had andprivileges,the

language impliesselling arguedIt is that thisby corporations.”the
of thesuch was the conditionfreedom from the restriction because
rightsall theselling sale, and that a transfer ofcorporations before
unre-selling corporations transferred theirprivileges of theand

language showsright of thisto rates. But the sourcestricted make
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meaning originalascribed tothat no such can be it. The statute
legislature amending, generalwhichwhich the was contained the

byprovisions corporation,for union the formation of a new after
thatauthorizing provides corporationsuch action the new “shall

franchises, property, rightsand ofpowers, privileges,have all the
every corporations forming... such union.”kind of the

1883, 100, corporation givens. 17. new wasLaws c. Such the
subjectpowers old, proviso rates;of to the as to and the samethe

powersmust to oflanguage used in 1889 be construed transfer the
subjectselling corporations, to the of the act. Thethe limitations

substantially language tendencyrepetition of the same has some
merelypurchasethat the method of was considered anotherto show

practicaluniting corporations.two or more In the execu-form of
onlyprovisions,of the material difference seems to havetion the

uniting corpora-ofthat in the one case the stockholders thebeen
exchange corporation,stock for stock in a newtions each their

selling corporationof the receivewhile in the other the stockholders
stock, purchasing corporation.stock in the thefor their See

agreements printed reportsfor consolidation in the of thevarious
railroad commission.

Among the Boston and was authorizedthe roads which Maine
(the Worcester, andto two Nashua and Rochesterpurchase were

Lawrence) they bywhich held lease under thethe andManchester
whysuggestedhas it havelaw of 1883. No reason been should

roads from the restrictions of thebeen intended to relieve these
authorizing The1883, bylaw of more intimate consolidation.

parallel acrossquestionroads in constitute three somewhat routes
They competing places.at some Anthe state. are rival roads

upon it wouldintent restriction from the roads whichto remove the
by argument fromplacebe most to it is not to be inferrednatural

' 13 of the act is:provisions inserted for other reasons. Section
by this actany lease, union, purchaseor authorized“Whenever

.. . shall be filed in theeffected, copiesshall be of the votes
recog-secretary state.” And it is said the statuteoffice of the of

by “unification” ofthereby methods which thenizes different
lease, corporations, pur-ofaccomplished:could be unionrailroads

statuteor, simpler language,it in thetrue; puttingchase. That is
uniting by lease, union, andrailroads;ofprovides three methods

they it, imposed.the ispurchase. If are united under restriction
bycorporationto the formed theThe restriction is not limited

thecorporations. The eastern roads are united withunion of two
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English language commonlyis usedMaine, as the andBoston and
authority givingfor a technicalNo can be foundunderstood.

consolidation,inmeaning word “united” the law of railroadto the
corporationa newconfine it to unions which create andwhich will

meaning enlarge and oneits unions which continueexclude from
by defend-corporations. The construction contended for theof the

contrary statute andis to the letter and the intent of theants
be sustained.cannot

original Maine is a road united with othersAs the Boston and
unnecessary whether as a1889,act it is to considerunder the of

subject therebyact it is to the restrictionslessee under thatroad
uponrates were less in 1883 that road thanimposed. And unless

1889, equally unnecessary whether,they it is to considerwere in
1883, the limitations thatas a lessee under the statute of ofroad

apply.act
anyprovided rightthat the tospeciallyAs it was of road unite

by legislation,impairedor should not be the under the secondlease
question rightground is the existence of the to make thetaken the

by particularhas made roads with the Bos-combination that been
validitythe of lease or union thereton and To entire a areMaine.

legally givencorporatetwo the assent of the owners andessentials:
only question uponThe material thisthe assent of the state.

branch is the assent the state can be foundof the case whether of
legislation imposingoutside of the the restriction. It is conceded

must lookappliesthat the restriction to all roads leased which to
givenlegislationthis for the state’s assent. This consent could be

by legislature authorizing aspeciallyan act of the lease to the Bos-
only rightMaine. it suchton and The road which is claimed has

is the and Lawrence. This road was leased to theManchester
only authorityMaine, 1, 1887,Boston and June when the for it was

chapter 100, Laws of 1883. The claim that the restrictions of the
apply upon 1, chapter 301, 1887,do ofstatute not rests section Laws

by which the lease was ratified and confirmed. This lease when
bycomplied prescribedmade with all the terms law as conditions

anyof the state’s assent. Neither the state nor stockholder of
the and voted for the lease could haveLawrence whoManchester

illegal, illegalitymaintained a suit to set it aside. If the lease was its
beyond partnershipdid not extend its violation of the contract

Boston etc. R.of the and Lawrence stockholders. R.Manchester
H.Railroads,v. 65 N. 393. As the state’s assent to the lease had

fully given by chapter 100, 1883, chapter1 ofbeen Laws of section
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1887,301, ratifying confirming lease,Laws and noof the added
validity againstto the lease as the state. It is not that theshown

any byassentprovisionscontained the to which the state inlease
release to rates,disclose an intent to the restrictions as1887 would

disclosingof 1887 anothing purpose.and there is in the act such
(s. 9) only existingrepealing repealed provisionsclause such asThe

inconsistent therewith. The lease confirmed and ratified waswere
100, suggestedLaws ofchaptera made under 1883. It is notlease

authority chap-for the lease. ofprovisionsthat other existed The
100, 1883, parts made,Laws of therefore of lease whenter were the

ratified, objectOctober1, 1887, 28,and 1887. The ofJune when
(sections inclusive)8, merely prevent2 wasthe statute to to the

dissentingthe lease at the suit of stock-possible destruction of
holders, as was the fate of the lease of the Northern to the Boston

Railroad,Dow N. H. claimand Lowell. v. 67 1. The defendants’
to this road is not sustained.as

being maderoads, lease,of the authorized to have leasesSome
another, assignedhave been Boston andand these leases to theto

assignment by originalis theWhether the authorizedMaine.
question originala the lessor and itslease is for road stockholders.

a tothe state’s assent to lease Boston and wasWhether the Maine
upon right gener-the road togiven depends whether had the lease

only a particular objectingto lessee. The notally, or stockholders
mayBoston Maine,a transfer of the lease to the and their assentto

If could andpresumed. the road lease to the Bostonbe Maine
restriction,relying upon legislation imposing it iswithout the the

indirectlyis todirectlyimmaterial whether the lease made or the
authorized,Maine; theyand if to make suchBoston while were not

lease, they by theyindirection could not doa cannot do what
directly, legislation imposinglookand the defendants must to the

authority road,operaterestriction for to the and of coursethe their
init therewith.operatemust accordance

byThe Concord and Portsmouth Railroad was authorized sec-
4, 1861, to for the use orchapter 2540, Laws of “contracttion

anyroad, any part thereof, with railroad cor-operation of their or
connecting with Concord and Ports-now or hereafter saidporation

was made with theoperatingUnder this act an contractmouth.”
Railroad, defendants.assignedhas been to theConcord which

connecting road, the state’s assentand is a andThe Boston Maine
rightThisgiven byis this act.operationits of the Portsmouthto

by ofis limited the restrictions lateroperation therefore notof
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only by (June 25, 1861)thenlegislation, prescribed,but those viz.:
passengersthe accommodation of shall daily“Trains for be run

Portsmouth,between and without detention atConcord Manches-
published freightshallter; and there be no advance on the and

passenger as nowtariffs established Concord and Ports-between
(LawsValleymouth and intermediate stations.” SuncookThe

1864, 3035), Peterborough (Laws 1869,c. c. 76),the Franklinthe
originally incorporatedand Tilton, as the Tilton and Franklin

(Laws 220; 1889,c.1887, 206, 2), beingLaws c. s. authorized to
subjectedany corporation,lease to railroad are not to restric-the

question upontions orin a direct lease to andindirect the Boston
Maine.

acceptanceThe of the the of a byassent state lease the lesseeto
byis important givingas as to the of a the Therelease lessor. is

greatereven in this respect;reason for care for the of theconcern
to operationstate relates the of the in publicrailroad the service

which places Assuming, claimed,the lease with the lessee. as that
prohibition againstthe onlythe increase of torates relates rates

upon the uponroads of lessor and not to road,rates the lessee as
clearlyis 42, 156,the case under section chapter Statutes,Public

the of against byinhibition the statute is road;action the lessee
onlyfor it is powerthat road wouldwhich have the the leasedover

road escapeafter the lease. To statute,the restrictions of the
the lessee must show the assent of operationthe state to its of the

expressedroad through containingotherwise than the statute the
restriction.

Authority uponconferred the Pemigewasset Valley to to thelease
Boston, (LawsConcord and Montreal 1874, 82, 2)c. s. did not
authorize lease directly indirectly,it to to the Boston and Maine or
or acceptthe and operateBoston Maine to a or road.lease the

authorityThat chaptermust be found in 156, Public Statutes.
The and Peterborough ShirleyNashua Lowell and the seemand to

in the authoritybe same situation. No for ofis found a lease these
roads to the Boston Lowell Fitchburg respectively,and and the
and it that there none forfollows is their indirect to andlease

operation bydirect the Maine, except 1883,Boston and the oflaws
1889, and the Public appearStatutes. Both of roads tothese have
been authorized to unite form corporation,and a new the withone
the (Laws 101),Boston and Lowell 1874, c. the theother with
Fitchburg (Laws 2558).1861, c. The case states that the union was
by Hampshire legisla-lease of the inNew road each case. If this
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leases to the Boston and Lowell and to thetion authorized the
Fitchburg, ait did not authorize lease to the Boston and Maine.

moreover, record,matter in ofappears,It to be of the case the
ofLowell, parties advantagethe took theNashua and that law

immediatelyof thereafter re-executed the lease between1883 and
p.Rep., 1889,R. 115.them. R. Comm’rs’

(LawsRiver after its union with the AshuelotThe Connecticut
201) Fitchburgand after its union with the Cheshire1889, c. the

any4) as(Laws 1887, 257, rates,s. not under restriction toc. were
authorizing corporation,in thenothing act newbut there is either

road, to the and Maine orHampshireas a New lease to Boston
any corporation. The Monadnock Railroad was authorizedother

directlyany (Laws 1869, 73)c. and leaseto to railroad couldlease
July 26, 1892,indirectly The case states thator to the defendants.

Fitchburg and consoli-Railroad became unitedthe consolidated
Monadnock, Fitchburgname of thewith the under thedated

tothis union understood beCompany.Railroad Whether was
Statutes,chapter 156, Public or under sectionor was effected under

1887, authorizing4, 257, of the Cheshire to unitechapter Laws
appearcorporations, is immaterial.with one or more does not and

unnecessaryalso to consider the claim that since both theIt is
(Laws(Laws 2) 1869,c. s. and1887, 257, the MonadnockCheshire

Fitchburgpower lease,to consolidated road had73)c. had the the
concerned; for the defend-power Hampshirethat so far as New is

that, the of the lease to the Boston andants’ brief discloses on date
Fitchburg of the roads named and twaMaine, composedthe was
Hampshire railroads, the Brookline and the Brooklineother New

corporationawere into new withMilford,and which consolidated
156,chapter PublicFitchburg existed,the as it then under Statutes.

Rep., 1895, p. effect the fact thatR. R. Comm’rs’ 231. Whatever
operationnot inand the Brookline and Milford werethe Brookline

July may (a point con-24, 1889, have as to those lines hereinafter
difficulty road, Fitchburgnot thesidered), the does affect the other

ofthereby passed possessionthe aexisted,as then which “intoit
corporations.”corporation by the union of two or morenew formed

(the Monadnock), 42,As to that road old and the sectionCheshire
chapter Statutes, terms,in and the restriction156, appliesPublic

by and Maine under thenot released the lease to the Bostonwas
chapter.same

possession operate,of andwhich the defendants haveThree roads
1883, 1889,laws or Publicunder the of theunder leases executed
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they aformally them, have lease ofnot leased to butareStatutes,
substantially thethe stock from lessor roads which ownedor allall

County,*they Claremont,and the Sullivanit; are the Concord
By chapter 1889,Laws of8, 5,Acton. sectionthe andand Nashua

a thewere authorized to take lease of Con­and Mainethe Boston
ofsubject the restrictions that act. TheClaremont, tocord and

appears be that the stockholdersposition to becausedefendants’
possession operatetake road with­permitted them to and thehave

unnecessary.lease, is Whethera formal the state’s assent theout
acquiescence gives,of the stockholders asof and thelease the stock

opera­stockholders, right possessionto andlegala theagainst the
maymayThe defendants or notis immaterial.of the roadtion

they througha to the road as would have aperfectas titlehave
duly andand executed. If the Boston Mainevotedformal lease

byoperation of them virtueroads,of the its ofall stockowned the
it notmight legal illegal;be or but be aownership wouldsuch stock

by anything special provisionsexcept theor a authorizedlease union
5, 1889,of was limited to the10, chapter Laws whichof section

operateMaine nottherein. But the Boston and doesroads named
ownership, byby but of a ofvirtue of stock virtue leasethe roads

upon notthe assented condition. It isto state dis­stock which
under tohold the three roads leases whichputed the defendantsthat

restriction,a ingivenwas with restriction. Thatstate’s assentthe
exception, applies all the roadsspecial to which thethe absence of

operate It isthe defendants to and control. concededleases enable
is to thesubjectManchester and Keene restrictions ofthat the

byholdingMaine one half1889, the Boston and virtue1883 and
inand Lowell 1887 and one half under aof a lease of the Boston

only queryinof and Montreal 1895. The islease the Concord
apply. appearor doesrates of 1889 It not thatwhether the 1883

change Ifa in the rates between 1883 and 1889. thethere was
leases,operation dependent uponright of and is both whichcontrol

perhaps mightit be isappear which inferred not thedoes not and
Railroads, 393, 396, 399),H.(Boston etc. R. R. v. 65 N. thefact

govern. thegreatermust The restriction includes less.lower rates
Montreal, joint with Bostonand as owners the andThe Concord

every portion onlyof ofLowell, one half the road. Theowned
1895,in assumingand Montreal could makelease the Concord

1883, uponin in thethe were lower 1889 than was condi-that rates

hearing,opinion upon post.for 159.motion further* See
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tion charged anythat no rates should be on part of the road in
which owned,the Concord and Montreal everywhich was part,
greater charged July 24,than were 1889. A lease made on such

easilycondition would be understood and executed. The fact that
the incondition is the statute rather inthan the indenture of lease
presents difficulty.no

operation Julyin 24,Six roads were not 1889, and on that date
existingthere were no rates for fares freightsand over them. One

roads,of Tilton,these the Franklin and it alreadyhas been shown
subject anyis not to restriction. All the remainder have been

leased or consolidated so as to be subject to thé ofrestrictions the
Public Statutes. It seems to be conceded that the restriction is
specific particular,and and that it forbids the increase of chargethe

transportation anyfor particularthe of of freightarticle above
charged transportationwbiatwas for the of the same article in 1889.

Upon concession,this the restriction appliedcannot be subjectsto
or roads as to which there were no rates in existence in 1889. The
question probablyas to the roads isnew of little importance; and as
the case has court,been left the ruling is,now as to thesebefore^the
roads, against the state. For the convenience of parties,the an
attempt applyhas been made to as well as to decide legal ques-the
tions involved.

The result is that the Portsmouth,Concord and the Suncook
Valley, Peterborough,the and the Franklin and Tilton and the other

put operation Julyroads in 24,since 1889, are not subject to the
restrictions of remainingeither act. The roads are confined to the
maximum charges August 1, Julyof 1883, 24,or Although1889.

questionthe is transferred which of governsthe dates in case,each
argumentthere has been no upon anyas exceptit to roads the

Keene,Manchester and as to which it has considered,been and the
Valley,Suncook to which latter it was found applied.neither As

to remainder,the partiesit ’isassumed the are not in conflict.

Case discharged.
All concurred.

filingAfter the opinionof the foregoing Februaryon 11, 1911,
the defendants moved for hearing.further

(OliverBranch & Branch W. Branch orally), for the motion.

Eastman,Edwin G. attorney-general, opposed.
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Parsons, Upon filingC. J. the of foregoingthe opinion, the
for hearingdefendants moved further Countyas to the Sullivan

Railroad, and by agreementadditional facts presentedwere for
appearsconsideration. It now that all the stock of the Sullivan

County by ValleyRailroad is owned the Vermont Railroad, a Ver-
corporation;mont that in Valley1880 the Vermont Railroad, as

owners of the Sullivan County, entered into a forcontract its
operation with the Railroad,Connecticut River a Massachusetts cor-
poration; that under the oflease the Connecticut River to the Bos-

Maine,ton and the Boston and Maine assumed the contract of the
Connecticut River with the Valley,Vermont and it is claimed is

operatingnow the CountySullivan thereunder without reference
1883, 1889,to the of or provisionslaws the of the Public Statutes

empowering one railroad to Bylease another. the consolidation
of the Connecticut River with the Ashuelot under the act of 1889
(c. 201), corporationthe former or corporationthe new became
subject to the of Hampshirelaws New as to so much of its road as
lay in rightthis But thestate. under which the Boston Maine,and
by virtue of its lease of the River, operateConnecticut claims to the

County rightSullivan is a of the River antedating anyConnecticut
subjection corporationof that to the of Hampshire.laws New

right, anyThat if there is such right, powerrests on the of the
ofowner all the stock of a railroad to amake contract with another

for the execution of its franchise.
Whether this anycontract made in validity1880 is of not,or it

is clear it is not a ofcontract lease or union made under the laws of
1883, 1889, or the Public Statutes of 1891. There is no claim that
the bycontract was validated legislation.this Upon questionsthe
presented byfor decision agreedthe case, it is immaterial whether
the contract of legal1880 is or illegal. The state is insistingnow
upon the enforcement of the legislationrestrictions of the 1883,of
1889, 1891, uponand roads leased or united under it. To make out
the case,state’s appearit must that the lease or union was effected
in the powersexecution of or in enjoymentthe of privileges thereby
conferred. If the contract of 1880 is one the Sullivan County had
power make,to rights acquiredno under byit are affected the later
legislation. If contraryit is law, operationto the byof the road the
Boston and Maine is legalwithout equallywarrant and without
the terms of the enabling chapteracts. Under 156, Statutes,Public

Countythe Sullivan can lease its railroad to the Boston and Maine.
It has not done so.
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nothingClaiming statute,under the the notdefendants are
by beingrestrictions. isaffected its Whether what done is in vio-

question investigationalaw, properly pre-of is forlation when
proceeding,in this some other should attorney-generalor thesented

stated, CountyAs the areto interfere. facts now the Sullivansee fit
42, chapter 156,is not the restrictions ofRailroad within section

opinionThe heretofore filed modifiedStatutes. is to thatPublic
extent.

discharged.Case
concurred.All

Rockingham,)
6, 1911­June .

Railway.Adm’r, v. AtlanticDorr, LineShore

speedran an electric car at a of fifteen miles an hourthat a motormanEvidence
any safetyhighways, taking precautionsjunction for the ofof withouttheat

crossing finding negligencemight point,at that warrants a ofwho betravelers
part.on his

resulting yearsnegligence in the death of a and afor child five halfactionIn an
upon plaintiff thethe to show fromold, not incumbent infant’s freedomit is

fault.
injuryby of to the cause of hisan accident as is admis-the victimA statement

principalit is with the fact in issue as toevidence when so connectedinsible
givenpart it; whether such a declaration should be admitted in aa of andform

bylargely question court, uponto determined the trial consid-be ais acase
of all theeration circumstances.disclosed.

injuries plaintiff'sCase, personal resulting in the death of thefor
by jury plaintiff.theand verdict for TransferredTrialintestate.

term, by1910, superiorof Chamber-the courtthe Octoberfrom
aexceptions to the denial of motionlin, J., on the defendants'

declarationto the admission of evidence of theandfor a nonsuit
after andintestate, made about ten minutes the accidentof the

home, the that the carhad carried to his to effect ranhe beenafter
him.over

plaintiff.Harding Hatch,& for theKelley,

the& for defendants.Hughes,Kivel


