162 MANN v. MARSHALL. 176

appear to have been erroneous as a matter of law. It cannot be
said that the court, in the exercise of a reasonable discretion as to
the question of the remoteness in time of the declaration from the
injury, could not find under all the circumstances that it was so
connected with the principal fact in issue as to be a part of it.
There is no rule of law that determines with precision the num-
ber of minutes after an accident that may elapse before one’s
declaration of the occurrence ceases to have the character of res
geste and becomes mere narrative. Much must be left to the
discretion of the court in admitting or rejecting such testimony.
Murray v. Railroad, 72 N. H. 32; Robinson v. Stahl, 74 N. H. 310.

Exceptions overruled: judgment on the verdict.

All concurred.

Belknap, }
June 6, 1911,

MaNN ». MARSHALL.

A widow cannot maintain an action in her own name upon g promissory note
given to her individually for a debt due to her husband’s estate; but after her
appointment as executrix she may be permitied to amend the writ and prose-
cute the suit in her representative capacity.

AssuMpsiT, upon a promissory note. Trial by jury. The defence
was failure of consideration. Upon the facts hereinafter stated,
the court directed a verdict for the defendant, and the plaintiff
excepted. Transferred from the November term, 1910, of the
superior court by Pike, J.

The plaintiff is the widow of George G. Mann, who died March
17,1908, and was named in his will as sole legatee and executrix.
The will has been proved, but had not been proved when the note
in suit was given. No administration has been taken out upon
the estate. Shortly before April 6, 1908, the plaintiff represented
to the defendant that her late husband had given her to understand
that he was working for the defendant for wages for some years
preceding his death, and she requested him to make payment to
her therefor. In compliance with this request, on April 6, 1908,
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the defendant paid the plaintiff a certain sum of money and gave
the note in suit, which is payable to her individually.

Owen & Veazey, for the plaintiff.

Streeter, Demond & Woodworth and George W. Field (of Maine),
for the defendant.

WarLkERr, J. It is apparent that the ground of the ruling direct-
ing a verdict for the defendant was that the plaintiff could not
compel the defendant to pay her personally a debt which he was
owing, not to her, but to her husband’s estate. At the time of the
trial no administration had been taken out upon the estate; and as
the debt represented by the note belonged to the estate, the ruling
of the court was technically correct. DBut it now appears that the
plaintiff has been appointed executrix of her husband’s estate, and
there is no reason why she should not be allowed by an amendment
to appear in her representative capacity and prosecute the suit.
Though the note was given to her in her own name, upon the con-
ceded facts she holds it for the benefit of the estate. When the
suggested amendment is made, the order of the court will be vacated
and the case stand for trial.

Case discharged,

All concurred.

Belknap, }
June 6, 1911.

Fonraine ». JomnNson Lumser Co.

A servant who is injured by machinery cannot recover on the ground that he was
unconscious of his danger, if he knew the condition of the master’s appliances
and appreciated the risk incident to their use.

Casg, for personal injuries. Trial by jury. Transferred from
the March term, 1910, of the superior court by Chamberlin, J.,
on the plaintiff’s exception to an order of nonsuit.

The plaintiff had worked upon a planer in the defendants’ sawmill
for about a year prior to his injury, the first six months as helper
and the balance of the time in charge of the machine. When he
worked as helper it was his custom to step upon the pressure bar




