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Mayor ofand Aldermen Manchester.Dinsmore v.

mayor andmunicipal ofa before the boarda contestant for officeconcedesWhere
opponent, he cannotforballots be counted hisaldermen that certain should

title, incontrary subsequent proceeding hisa in to determineassert claim a
imposition.the ofabsence of evidence fraud or

circle,partyballot a in a withoutWhere a cast at biennial election is marked
column, opposite the nameor in that has a crosscancellation erasure and also

column,given impossible toof a candidate for a officein another it is determine
voter, be countedwhich candidate the choice the the ballot cannotwas of and

for either.
petition pro-broughta in theWhere for a writ of certiorari is to correct errors

ceedings tribunal,of an examinationan court is toinferior the not restricted
apparent upon record, superin-may,of ofmatters the but in the exercise its

tending justicepower, affectingall ofconsider errors of law the substantial the
case, by proved aliunde, regardwhether or todisclosed the record without the

designation remedy employeeparty aggrievedtechnical of the which hasthe
rights.for the vindication of his

byAn municipalerror of law committed a in of anboard the decision election
byinjustice supremecontest and shown to have in is theresulted correctible

court, superintendingin powerthe ofexercise its over tribunals.inferior

Petition, for writ of found,a certiorari. and case trans-Facts
ferred from January term,the 1911, superior court, byof the
Wallace, C. J.

At the election in November, 1910, of 8,the moderator Ward
Manchester, onedeclared Wenzel to ofelected the office alderman.
Thereupon plaintiff petitionedthe aldermen,the of mayorboard and
alleging that he received more thanvotes for alderman Wenzel

he giventhat beand should hearingsthe office. Several were had
upon this petition; appearedand dependedas it that the result
on an examination of cast,the ballots a recount was had at the

of the secretary state,office of which showed that Wenzel had
plaintiffand 643,645 votes the of disputedexclusive five ballots.

subsequenta meetingAt of board wasthe it conceded that three
disputedtheof ballots be plaintiff.should counted for the The

twoother ballots were substantially Inalike. each there was a
thein circle column,cross above plain-the democratic in which the

printedname wastiff’s alderman,as a andcandidate for a cross
opposite name,Wenzel’s republicanprintedwhich was in the col-
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office, plaintiff’sumn candidate for the same but theas a name was
adoptedThe findingnot erased. board a resolution ofthat three

disputed plaintiffthe five ballots should be counted for the and the
byWenzel,for which recountother two Wenzel would onehave

plaintiff. plaintiff givenmore vote than the The was leave to
petitionthen filed in the superiorand thiswithdraw court.

anyexcepted receptionand Wenzel to theThe defendants of
disputeddescriptive of the ballots and toparol evidence evidence

of ballotsagreement that three the should be forof the counted
plaintiff.the

plaintiff.(Oliver orally),Branch & Branch W. Branch for the

(Mr.George WagnerWagner orally),A. forJohn T. andNixon
defendants.the

hearing mayortheWalker, J. At a before board of and aider-
considered,men, being it con-where this election contest was was

concerned, presentby parties representedwere andceded all who
legalinby counsel, disputethat three of the five ballots were ballots

in fact the toand that the contest related to effectfor Dinsmore
Having agreed disputedthree of thegivenbe the other two. that

having hisbe for Dinsmore and restedballots should counted
the toupon interpretation givenan election to be the otherclaim to

bythat he not bound thattwo, Wenzel cannot now insist was
rightHe his to claim that the three ballotsagreement. waived

in absencehim,for Dinsmore should counted for thecounted be.
inspection theimposition;of fraud or and an ofanyof evidence

countingthatdoes not indicate such was erroneous.ballots
givento the to be to thequestionThe therefore relates effect

theyin If not counted for either of thedispute.two ballots are
Dinsmore,given uponthree to as thecontestants and the other are

they be,case must Dinsmore received one more votefacts of the
assubstantiallyare alike so farthan The two ballotsWenzel.

thethis is Each has a cross in the circle abovecontest concerned.
republican oppositecolumncolumn and a cross in thedemocratic

in case is Dinsmore’s name erasedWenzel,the name of but neither
question interpretation thusin democratic column. The ofthe

Clifford, ante,was inpresented is the same that decided Murchie v.
for99, 103, it held that ballot could not be countedwhere was the

impossible sayunder forparty,either since it was the statute to
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The ofvote. evidence intentionintended tovoterwhom the
equally consistent an intentionwithby the ballot wasfurnished

candidate; impossibility,hence the as a mattereitherto vote for
Uponhe desiredascertaining one to vote. thelaw, for whichofof

it error of law toauthority it is clear that was countcase,of that
either of the candidates.disputein for It wastwo'ballotsthe

to do so.legally impossible
parton the of the defendantscontention relatesprincipalBut the

plaintiff bringchose forproceeding the to the cor-the form of theto
the It isproceedingsin the of board. insistedof the errorrection

certiorari, this, thein a case like isupon petition for courtthat a
of theinvestigation board;to the record of the clerkinlimited its

evidence to that theconsider extrinsic show law hasit cannotthat
by proceedingsthe inferioror violated court whosedisregardedbeen

that, kepterroneous; byand as the recordalleged be thetoare
descriptionno of the two ballotsof board contains aboveclerk the

power the factscourt without to ascertain or toconsidered, the is
doingscomplete record of the the board.require a full and of This
conceptionalargely upon narrow of the office ofargument is based

certiorari, in with which it hasaccordance sometimesthe writ of
bring up therecord,its office is to the so thatbeen said that court

(Statehad v.may jurisdiction Thompson,see if the inferior tribunal
appeared affirmativelyH. if that236),2 N. and that fact further

investigation proceedings unnecessarythe andof was useless.
law, parolof or other evidenceUpon such a view the that the tri-

bunal, having it,to determine thejurisdiction matter before com-
grave respect partiesof in rightsmitted errors law to the of the

holdingimmaterial. It would be in effectwould be a that the
disregard plainjurisdiction provisionshad to theinferior court of

provided requisite power partieshad tolaw, it the hear the and
Ifcontroversy. the court could notdetermine the above correct

might proved,be be attempterrors which it would absurd tothe
Although bysome inprove them. remarks the courtto Petition

163,H.Landaff, Hayward Bath,34 N. and v. 35 514,N. H.of
give to that of the law,some countenance view it has beennot
adopted uponstate. If errorsin this of law are correctible cer-

by having jurisdic-tiorari when committed a subordinate court
subject-matter,tion of andparties strangethe the it be awould

reasoningrefinement to hold it onlyof that could do so thewhen
by inspectionerrors shown an alone,were of the record or ifthat

uponthe record silent that subject,were the fact could not be shown
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earlyInway.in other the caseany Grimes,of Huse v. 2 N. H.
208, 210, the court remark certiorarithat lies “to reverse the doings

powersjurisdictions, given bywhoseof inferior are them statute,
proceeding law,whose mode of is unknown to the common and who

doings effectual, bytheir a judgment, technicallyrender not called,
aby summary way,but orders to be executed in such as orders for

highways forlayingthe out of and the removal of paupers.” It is
jurisdictional matters, butconfined to extends thenot to correc-

affectingall law the justicetion of errors of substantial theof
by proveddisclosed thecase, whether record aliunde.or This

recognizedthe the writ is inview office of v. Exeter,of Pittsfield
questionthe336,H. where which69 N. of the townstwo waswas

certain railroad taxes. The was assumpsit,entitled to action which
lie,not asit was held would it involved a collateral attack on the

reachingthe treasurer. But inruling of state that conclusion
338):say “Although(p. the law does give partythe court not a

by a the aaggrieved right appeal,decision of state treasurer of as it
byaggrieved (P.one a of S., 59,to decision selectmen c. s. 11),does

remedy in writampleit an the of certiorari.”affords Cate v. Mar-
610,tin, N. H. 613.69

unimportantit is processBut in this state whether the be called
certiorari, given Englishsome other Latinor be or name. If it is

and convenient mode ofappropriate vindicating legal right,an it
that itnot essential should have a technicalperhapsis name. The

power of the oversuperintending court inferior tribunals does not
upon, by,notdepend accuracy designa-and is limited technical of

parties’legal rightsaction. Theof forms of intion this action do
depend upon our definition of certiorari. Theynot are entitled

practice in thisthe established state to theunder most convenient
controversy. Boodyfor the theirprocedure settlement of v. Wat-

son, H. 162.64 N.
superintendencegeneralhave“The court shall of all courts of

preventtojurisdiction abuses,and correctinferior errors and and
authority to error,shall have exclusive issue writs of certiorari,

may issue of corpusand and writs habeas and allprohibition, other
courts,other toprocesses corporations,and to and towrits individ-

objectS., 204,c. s. 2. “OneP. this to be accom-uals.” [of statute]
theyplished providedis the execution of the laws when have not

thespecific preventing correctingmodes of and anderrors abuses
jurisdiction.” Boody Watson, supra,of inferiorof courts v. 171.

bringingmachinery upfor the record of the lower“Cumbersome
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506,How.unnecessary. Booth, 511, 512,Ableman v. 21iscourt
can be found522, proved,526. The and with the other514, record

term, petition, as wellcase,of the the trial on a as in anfacts at
entry. a petition,. . . On sufficientdebt,of or a writ ofaction

byis anquestion super-is there error correctible thethe whether
intending power, bywhether it was committed aand not court of
record, error,on a writ writ ofor whether it is correctible of false

mandamus, auditajudgment, certiorari, querela, prohibition."or
Boody Watson, supra, case,v. 173. Since the decision in that the

extraordinary powerthe of thethat correctionaldoctrine court
promotion justice and the duethe of administration of thefor law

by abstrusehampered or defeated technicalities of remedy,is not
simple, convenient,upon ample,that it is exercised andbut reason-

expeditious of notably procedure,methods has been doubted.
Attorney-GeneralGage, 282; Taggart,v. N. H. v.Gage 66 66 N. H.

v. H.369; Railroad, 464;Concordetc. R. R. 67 N.362, Manchester
153, MayorFurnald, 156;N. Sheehan andv. 71 H. v. Alderman,

Attorney-GeneralH. v.445; Bartlett, 388;N. 75 N. H. Attorney-74
Duncan, ante,v. 11.General

decidinginmunicipalthe controversyAs board this election
judicial p and as itowers,exercised committed an error of law affect-

resultinganding the merits of the case in manifest injustice, its
byin respectthat is correctible the exercise of the superin-action

tending power (Sheehanoverof this court inferior courts Mayorv.
Aldermen, supra), any specifiedand in the absence of other form of

remedy. perceived why petitionNo reason is the ofform adopted
plaintiff adequate.by the is not

proceedings granted,In of this character relief is not aas matter
right, governedbut a discretion,of as matter of which is by the

justice Landaff,of the case. H. 163,Petition 34 N. 176; Bostonof
R. 46 N.Folsom,& Maine R. v. H. 64. If the error of law found

appeardoes not haveto exist to affected the result of the proceedings
tribunal, justice requirein the lower would not its bycorrection a

quashing judgmentdecree the or order rendered. It is for the
merely that haspetitioner to show not error of law been committed,

injustice thereby.but that has done will the quashbeen Nor court
proceedingsthe anall or make order broader than is necessary to

Hayward Bath,thecorrect effect of the error. v. 35 N. H. 514, 527.
case,this therefore,In so much of the asrecord declares that

received 647 and is quashed,Wenzel votes Dinsmore 646 and the
isrecord amended thatto show Wenzel received 645 votes and
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presentAt the time no other specificDinsmore 646. order is
necessary, presumedit is willsince the board take such further

finallynecessarythe as is toaction in matter determine the con-
troversy.

overruled.Exceptions
All concurred.

Hillsborough, \
3, 1911­Oct. .

Ferguson & a. v. O’Brien.

right long possessionfixtures as inA lessee’s to remove continues as he remains
premises by consent of theof the lessor.
accepts expired thereby estoppedlease afterwho a second the first has is notOne

duringasserting by prior tenancy.title to fixtures himfrom installed the

Trespass bybonis.de Trial the court and for theverdict defend-
theant, plaintiffs excepted.to which Transferred from the Jan-

uary term, 1911, superior bythe Mitchell,of court J.
1,April 1904, plaintiffsthe a ofleased store for the term two

Hayes,years to Elizabeth who installed a steam heater in Decem-
year.theber of same She intended to remove the heater before

expired, prior agreementlease to timethe but that an was made
by she to have the a second years,which was store for term of two

right aa renewal for like term. The second lease waswith of not
assignedexpired. Hayes subsequentlyuntil the firstwritten after

itGray,second lease and sold the one he soldthe heater to and to
Graydefendant, occupyingremoved it underthe who while was

lease.the

Irving Forbes, plaintiffs.E. for the

Harry Lord,T. thefor defendant.

Young, plaintiffs'1.J. The authorities do not sustain the
that a tenant after hiscontention cannot remove fixtures lease

rightexpires. longHis to remove continues as as he remainsthem
possession premisesthe Pentonbyin of consent of the lessors. v.

2Robart, East 88.
Notwithstanding authoritythe ofweight2. of is in favor the


