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plaintiffs’ contention that Hayes surrendered the heater to them
when she accepted the second lease (19 Cye. 1068; 13 Am. & Eng.
Enc. Law 651), the court is inclined to follow the minority view of
the law, which makes the ownership of the heater depend on the
intention of the parties at the time the second lease was made
(Badey v. McCurdy, 209 Pa. St. 306,—103 Am. St. Rep. 1009; Kerr
v. Kingsbury, 39 Mich. 150,—33 Am. Rep. 362; Second Nai’l Bank v.
Company, 69 Wis. 501; Daly v. Simonson, 126 Ia. 716; Thomas
v. Gayle, 134 Ky. 330; Ogden v. Garrison, 82 Neb. 302; Bergh v.
Company, 136 Fed. Rep. 368); for that is the view of the law this
court is accustomed to apply to decide the question of ownership.
Dame v. Wood, 75 N. H. 38; Langdon v. Buchanan, 62 N. H. 657,
660; Dano v. Burke, 62 N. H. 627, 629; Cavis v. Beckford, 62 N. H.
229; Cochran v. Flint, 57 N. H. 514, 543.

The plaintiffs’ right to maintain this action depends, therefore,
on whether Hayes intended to give them the heater when she
accepted the second lease, or did anything which estops the defendant
to deny that that was her intention; for both parties derive their
title to the heater from her. What she intended and whether he
is estopped are both questions of fact. Consequently the only
question of law raised by the plaintiffs’ exception is whether there
was any evidence to sustain the court’s finding. That question is
not open to the plaintiffs, for the evidence is not transferred.

Plaintiffs’ exception overruled.
All concurred.

Cheshire, }
Oct. 3, 1911.

WINCHESTER 9. STOCKWELL.

SaME v, SAME.

A town which purchases realty at a tax sale cannot thereafter maintain an action
against the owner for the unpaid taxes, either in its own name or that of its
collector.

Since the enactment of chapter 64, Laws 1895, the right of a town to purchase
land sold for taxes is not restricted to an adjourned sale.

Assumpgrr. The first action was brought upon a personal judg-
ment againgt Rosa B. Stockwell, a resident of Winchester, for taxes
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agsessed against her in that town for the years 1903 and 1904. The
second action was for the recovery of non-resident taxes assessed
for the years 1900, 1901, and 1902, against certain lands in Win-
chester standing in the name of Thomas E. Stockwell, a non-resi-
dent, as owner. Trial by the court. Transferred from the October
term, 1910, of the superior court by Mitchell, J.

In the first action the defendant filed certain pleas. The plain-
tiffs demurred to the pleas and filed an answer alleging certain facts
which the defendanf admitted to be true in part; and upon the
admitted facts and other facts found, a verdict was ordered for the
plaintiffs, subject to the defendant’s exception.

In the second action Rosa was permitted to appear in defence
of the suit, to file the same pleas, and to have the facts admitted
and found in the first action considered so far as they are applic-
able. Judgments in rem were ordered against each tract of land for
the amount of the taxes thereon in the several years, subject to
the defendant’s exception. ‘

The defendants claim that the actions cannot be maintained, as
the taxes sought to be recovered have been paid by the town to
the collector of taxes; that being in default in the payment of their
taxes, the collector advertised and sold their lands to satisfy them,
and the town, being the only party who would take the lands and
pay the taxes, became the purchaser and later received convey-
ances of the property.

John E. Allen (by brief and orally), for the plaintiffs.
Joseph Madden (by brief and orally), for the defendants.

Bingaam, J. On the facts here presented these actions cannot
be maintained, either in the name of the town or the collector
of taxes. Actions under section 17, chapter 60, of the Public Stat-
utes, should be brought by the collector acting in his public capac-
ity and as the representative of the state. The taxes collectible
under the statute are in no sense debts owed to the town as a cor-
poration, but to the public. The controversy there contemplated
is one between the state and the taxpayer for the enforcement of
a public right. Canaan v. Drstrect, 74 N. H. 517, 536.

The town in becoming the purchaser of the property at the tax
sales acted in its corporate capacity and stands with relation to
the purchase the same as an individual would. Cool. Tax. (1st
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ed.) 353. It paid the taxes “solely as a consideration for a sup-
posed title, taking the risk of its failure.” Perham v. Fibre Co.,
64 N. H. 485, 486. And by paying them it extinguished the tax
obligations of the defendants to the public in the town of Winches-
ter for the years in question. But notwithstanding these actions
cannot be maintained, the town as owner of the tax titles may be
permitted by way of amendment to consolidate the suits and file
a writ of entry for the lands, in which the validity of the tax titles
may be litigated.

The fact that when the town became a purchaser the sales had
not been adjourned from day to day, not exceeding three days,
without a person having appeared on or before the last adjourned
day who offered to pay the taxes and incidental charges for a part
or the whole of the estate (P. S., ¢. 61, ss. 5, 6), would not scem to
affect their validity. Since 1895, a town or city may become “a
purchaser at any sale of lands for the payment of taxes.” Laws
1895, ¢. 64, s. 2; P. 8., c. 61, s. 6.

The defendants, however, claim that the plaintiffs’ tax titles are
invalid because of irregularities in the agsessments. The facts in
support of this claim are not found; but if found and they would
invalidate the titles, the defendants would not be permitted to
have judgment rendered in their favor in the amended suit with-
out reimbursing the town for the taxes which they have paid, unless
justice required a different course. Laws 1895, ¢. 64, s. 1; Greeley
v. Beckman, 75 N. H. 413, 415; Glynn v. Maxfield, 75 N. H. 482,
485. And if the town is willing, as it apparently is, to release its
claim to the lands upon being reimbursed for the taxes, without
putting the defendants to the expense of contesting the title, it
would seem that there would be no evidence from which it could
be found to be unjust to require the defendants to do so; and that,
the amendment being allowed, judgment should be entered in the
superior court for the defendants, upon their paying the town the
taxes and charges for which the lands were sold. The costs in the
present proceeding should follow the usual course.

The defendants’ exceptions are sustained, the verdict in the first
action is set aside, and the judgments in the second are vacated.

Case discharged.
All concurred.




