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entrusted to a superintendent, and there were different departments
in charge of foremen. Smith was the superintendent, and Handy
was the foreman of the mechanical department, under whom the
plaintiff worked. Both of these men were called as witnesses for
the defendants, as were other employees of theirs. As bearing
upon their credibility and the weight to be given their testimony,
it was competent for counsel to remind the jury that these men were
employed by the corporation as heads of one or of all its different
departments and were responsible for their proper management.
Genest v. Company, 75 N. H. 509. This was all the argument
came to.
Ezxceptions overruled.
All concurred.

Cheshire, E
Oct. 8, 1911.

Day ». Towns.

Extrinsic evidence is admissible to ascertain the meaning of the word “home,” as
used in a mortgage to secure support.

The construction of a written contract by the parties thereto, as evidenced by a
protracted course of action, will be adopted by the court unless the language
forbids.

Where the grantee of a farm covenants to provide a home upon the premises for
a daughter of the grantor and is entitled to her services in his household while
furnishing such support, he cannot set off the value of her future earning
capacity, in excess of the labor she was bound to perform for him, against her
claim to an equitable share of the proceeds accruing from his sale of the
property.

BiLr v EquiTy, to establish the plaintiff’s rights under a mort-
- gage. Trial by the court. Transferred from the October term,
1910, of the superior court by Mdtchell, J.

In 1889, Moody Towns, father of the plaintiff and the defendant,
conveyed his farm to the defendant and took back a mortgage con-
ditioned to ““provide for both in sickness and in health, for the said
Moody Towns and his wife, . . . during their natural life or
either of them, furnish them with clothing, care, nursing, and doc-
toring, and at their decease give them a Christian burial. And
shall furnish and give Flora 8. Towns & home upon said premises so
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long as she shall want or desire one.”
few years later.

The plaintiff Flora is blind. She was a meraber of her father’s
household when the mortgage was given. Her general health was
good and she rendered service about the household, receiving no
compensation except her support. Until 1909, she continued to
live with the defendant in the same manner, except when she was
away on account of physical disability. At these times he did not
pay any of her doctor’s bills. Her clothing was to a certain extent
provided by her sisters. She has no property aside from her rights
under the contract. In 1909, the defendant sold the farm without
her consent. Thereupon this bill was filed and it was agreed that
the money value of her rights should be determined and paid to her.

The court found that the plaintiff was entitled to recover for
board and lodging, less the value of her services in the household,
and assessed the damages at $1,400. It appeared that the plaintiff
has some carning capacity over and above the value of her services
rendered to the defendant. The defendant excepted to a refusal
to allow him for the full value of her earning capacity and to the
ruling that he was obliged to furnish board as well as lodging. The
plaintiff excepted to the refusal to allow her for clothing and medical
attendance.

Moody and his wife died a

Cain & Benton (Mr. Benton orally), for the plaintiff.
John . Allen (by brief and orally), for the defendant.

Prasuem, J. The chief question here presented is the construc-
tion of the defendant’s agreement to ““lurnish and give Flora S.
Towns a home upon said premises.”” The defendant’s claim is that
he is merely obliged to furnish lodging, while the plaintiff seeks to
recover for both lodging and sustenance. It is manifest that the
word “home”” has not such a fixed meaning that it would accurately
and precisely limit an obligation like the one here in question.
Recourse may therefore be had to other evidence to ascertain the
intent of the parties. Kendall v. Green, 67 N. H. 557.

It appears that for nearly twenty years the parties acted upon a
well defined construction of the language used. The defendant
{furnished the plaintiff board and lodging, while she contributed
such service as she could perform in the household and bore the
expense of her own clothing and doctor’s bills. ““This is a practical
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construction which the parties themselves put upon the deed, and.
that construction after long acquiescence the court will adopt when.
the language of the deed is ambiguous.” Newmarket Mfg. Co. v.
Pendergast, 24 N. H. 54, 66. The defendant’s contention that an.
acute analysis of all the language in the provision for support might.
tend to sustain his position is not of controlling importance. The
question being what the language meant to the persons using it, their:
understanding as evidenced by their acts, which cover nearly a score-
of years, furnishes a much more satisfactory answer than one drawn
from a fine balancing of the words and phrases of the deed. ‘“As a.
rule, when the parties to a contract have so acted in relation to any of’
its provisions as to show their understanding of them, and this course:
of action has continued for a long time, the court will adopt that.
understanding unless the language of the contract is clearly incapa~
ble of such construction.” Morrill v. Weeks, 70 N. H. 178, 180.
The ruling of the superior court that the defendant is liable for
board and lodging, but not for other necessaries, was correct.

The defendant also seeks to set off against the plaintiff’s claim.
the value of her future earning capacity. The ground for this claim.
is not apparent. He was entitled to the value of such services as.
the contract contermplated she should render for him—that is, her
labor in his household. But no reason appears why he should
claim title to some added earning capacity she might possess. It
may be that if she forsook the work in his home to engage in some
profitable labor, she would be liable to him in damages; but the
measure of those damages would be what he lost by the breach—
not what she gained thereby.

The rule of damages applied by the presiding justice was the cor-
rect one. On one side was the value of the support to be furnished;
on the other side, that of the services to be rendered in the household.
The difference between the two represented the plaintiff’s net loss.
The defendant’s claim, that in the assessment no deduction was made
for the value of the services to which he was entitled, seems to be
contrary to the reported facts; but to enable him to remove all doubt,
the order of judgment will be stayed until the case is returned to the
superior court, where application can be made to the presiding jus-
tice for further findings.

The plaintiff’s exceptions are disposed of by what has been said
of those taken by the defendant. If the contract is capable of a
construction imposing upon the defendant the duty to furnish the
plaintiff clothing and medical attendance, it might also be thought
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to have the contrary meaning. And having been construed by the
parties in the latter way for many years, it is much more probable
that they always so understood its provisions. Unless the findings
are changed upon further hearing in the superior court, there should
be judgment for the plaintiff for $1,400.

Case discharged.
All concurred.

Grafton,
Oct. 3, 1911.

Day ». WASHBURN, Adm'r, & a.

An agreement to will an entire estate in consideration of serviees to be performed
by the promisec is enforceahle against the promisor’s administrator; and in an
action for breach of such contract, the measure of damages is the value of all
property of the promisor not willed to the plaintiff, which is not required for
the payment of debts and expenses of administration.

A bill in equity for the specific performance of such contract, brought againgt the
administrator of the promisor and legatces named in his will, may be treated
as a bill of interpleader brought by the administrator.

Parol evidence offered for the purpose of proving the consideration of a written
contract is not inadmissible as tending to vary or contradict its terms.

Brwu ixv Kqurry, praying that an instrument proved and allowed
as the last will of Orson Day be declared null and void, and for the
specific performance of a certain contract entered into by Orson and
the plaintiff. Trial by the court. Transferred from the September
term, 1910, of the superior court by Chamberlin, J. The bill was
originally brought against Fred W. Washburn, administrator of
the estate of Edgar A. Washburn, and William Kimball, claimants
under the will of Orson. By agreement of the parties, Wilbur F.
Smith was appointed administrator with the will annexed of the
estate of Orson and appeared as a party defendant. The defend-
ants demurred and answered. The demurrer was overruled, subject
to exception.

Upon a hearing, it was found that Orson agreed with the plaintiff
that he would by his last will give and devise to her all his estate.
In order that she might have sufficient income to meet her current
expenses, Orson further agreed to pay her four dollars at the end of
each week and a reasonable sum for necessary nursing during sick-
ness; and in consideration of Orson’s agreements, the plaintiff prom-




