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bycontrary meaning. havingAnd been thethe construedto have
way many probableyears,in it is much moreparties the latter for

provisions. findingsthey always its thethat so understood Unless
hearing inchanged upon superior court,further the there shouldare

plaintiff $1,400.the forjudgmentbe for
discharged.Case

All concurred.

)Grafton,
3,Oct. 1911­ .

Day Washburn, Adm’r,v. & a.

performedagreement in ofan entire consideration services to beAn to will estate
administrator;promisee against promisor’sby the and in anthe is enforceable

damagescontract,such the measure of is the value of allaction for breach of
plaintiff, requiredpromisorproperty of to the which is not forthe not willed

payment expensesand ofof debts administration.the
brought againstequity specific performance contract,ofin for the such theA bill

treated,legatees maypromisor will,in his bethe and namedadministrator of
byinterpleader brought thea bill of administrator.as

purpose provingof of afor the the consideration writtenParol evidence offered
tending varytois inadmissible or contradict its terms.contract not as

provedEquity,in an. andprayingBill that instrument allowed
Day void,last will be null and and forthe of Orson declared theas

byperformance of a contract entered into Orson andspecific certain
Septemberplaintiff. by thethe Trial the court. Transferred from

1910, superior by Chamberlin, billterm, court J. The wasof the
Washburn,originally brought against Fred W. administrator of

Washburn,Edgar Kimball,of A. claimantsthe estate and William
By agreement parties,the Wilburunder the will of Orson. of F.

was administrator the will annexed of theappointedSmith with
appeared partyof and as a The defend-estate Orson defendant.

overruled, subjectThe wasants demurred and answered. demurrer
exception.to

agreed plaintiff'theUpon hearing,a it was that withfound Orson
give to hisby his devise her all estate.that he would last will and

might to herIn order that sufficient income meet currentshe have
payto four at the end of'expenses, agreedOrson further her dollars

duringnecessary nursingfor sick-week and a reasonable sumeach
prom-inness; agreements, plaintiffand Orson’s theconsideration of
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ised to board and care for him' during his Septemberlife. 22,
1906, byOrson made a will gavewhich he all his estate plain-to the
tiff. dayOn partthe same and as a of the same transaction, Orson

plaintiffand signedthe a wherebycontract himagreedshe to board
during his natural forlife four dollars a week promisedand he payto

plaintiffher that sum. performedThe the contract on part.her
August 20, 1907, Orson made a will which provedhas been and al-
lowed will, byas his last which he bequeathed to the defendant

EdgarKimball A.and personalWashburn property exceeding
$2,400 in value.

plaintiffThe was witness,offered as a testimonybut her was
excluded and not considered as to matters inoccurring the lifetime
of Orson. exceptedThe defendants to evidence of the first will on

groundthe that the court had no jurisdiction pass validity,to on its
and to it and contradictingother evidence as the written contract

parties.between the

Smith Smith, Sawyer,& Albin & and A. Dole,Charles for the
plaintiff.

Sloane,Scott for the defendants.

Parsons, Upon competent evidence,C. J. testimonythe of the
plaintiff having been excluded and considered,not the court has

deceased, Day,found that the Orson in consideration of services to
performed by plaintiff,be agreed, amongthe things,other to leave

property byallher his his last will at his decease. This was a con-
powertract which the deceased had the to make and which in default

byperformanceof him could againstbe enforced his administrator.
Peterborough Savings Bank v. Hartshorn, 156;67 N. H. Clements

Marston, 31,N. H. 39;v. 52 Parsell v. Stryker, 41 N. Y. 480, 487.
performed byThe contract plaintiff;was the bybut the instrument

provedwhich Day,has been as the last will althoughof plaintiffthe
residuary legatee,is made certain personalitems of property of

givenconsiderable value were to Kimball Washburn, orig-and the
Dayinal defendants. The of represented byestate is his admin-

istrator, and againstclaims it prosecutedshould be against the
againstadministrator and not legatees.heirs or DayAs did not

fully perform givehis plaintiffcontract to the all property byhis
will, plaintiff's bythe damages the breach are the prop-value of all
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notplaintiffthe which is consumedhim not willed toerty byleft
administration, beingthere no debts.in

plaintifftheupon groundthe that has andemurThe defendants
specific performanceA decree for wouldremedy at law.adequate

indamagesa for ajudgmenteffect as suitthe samepreciselyhave
accomplishseparate suit torequirenot a theJustice doesat law.

hearing.in this without furthermay be reachedwhichresultsame
Day by agreement, and ispartyis a entitledofThe administrator

conflicting claims of theadvice as to the defendantsprotection andto
plaintiffby of the will and of theproperty the termsclaiming the

that contendingIt is immaterial theclaiming the contract.under
court, plaintiffashim into rather hebrought than,thathaveparties

interplead. partiesto The have statedpartiesthecompelledhas
proceeding maytheir Thepleadingin and tried case.their claims

byinterpleader brought administrator,thea bill oftreated asbe
paydirecting the administrator to overbe entereda decreeand

Day paymentin his hands afterplaintiff all the estate of oftheto
PeterboroughSavings Bank v. Hartshorn,expenses of his trust.the

H.Leviston, 283,N. 287.156;H. Cox v. 63N.67
injurisdiction proceedingcourse has no thissuperior court ofThe

probatethe had of the later.first or to annul Theupset the willto
such effect. The first will wassuggested will not have offereddecree

alleged, and the decreemerely evidence of the contract will notas
parol objectedsecond. The evidenceprobatethe of the toaffect

vary evidence,control the writtennot introduced to or butwas
competent.the consideration and wasmerely tended to show

H. 420. Whether theQuirnby Stebbins,v. 55 N. instrument exe-
Day will, September 22, 1906, was aby as his sufficientcuted

writingin the ofacknowledgment to avoid statute frauds as to
involved, the title to real estate is not inestate is not as issue.real

31,52 N. H. 39.Marston,v.Clements

discharged.Case
All concurred.


