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upon question damages;the of it higherand as was than the law
requires, tendencyits obvious was to increase the amount of the

defendants, falselyverdict. If the representing themselves to the
plaintiff competentbe surgeons, unnecessarilyto cut off arm,his the

incompetency plaintifffact of sought guardtheir which the againstto
might very regret indeep mind,cause his for he oughtwhich to

compensation and for which oughtreceive the defendants to make
regardchargeamends. The of the court in damagesto verywas

brief and did not exclude from the juryconsideration of the this
compensation; presumptionelement of so that the is at least that

jury legalthe of damageconsidered all the elements mightthat have
specificallybeen to theorysubmitted them under the liabilityof

adopted trial; oneat the and of those elements was the defendants’
want of skill.

rehearingMotion denied.for

Young, J., thedissented: others concurred.

Coos,
3,Oct. 1911.

Guay.Berlin National Bank v.

surety promissoryA a byon is obligation payee’snote not fromreleased his the
diligence obtainingfailure exercise in securityto principaladditional from the

debtor.
promissory obligationThe holder of a note is litigateunder no to the title to col-

security expense,lateral at surety;his own for the benefit of a but if he enters
upon litigation protection partiessuch for goodthe of all and ininterested faith

compromise claimants, suretymakes a reasonable with adverse a who had full
knowledge of the participate proceedingsituation and refused to in the cannot

payment ground largeravoid of onthe note the that a shouldsum have been
securityfrom therealized aas result of the suit.

Assumpsit, upon promissorya $2,000,for 13,note dated March
1908, payable plaintiff,to signed bythe and the as surety.defendant

byTrial the court. term,Transferred the 1909,from December
superiorthe by Chamberlin,of court J.
originalThe byforconsideration the note was a loan the plaintiff,

July 14, 1906, $5,000 uponof Decker, principalto one the the note
in This upon promissory.notesuit. loan madewas a of that amount

date, signed byand byDecker as andprincipal the defendant and
1907,one as 14, paid $1,000,Brooks sureties. March Decker and
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by in$4,000 signed partieswas the same the same.anew note for
13, 1908, replaced by two notesway. $4,000March the note was

$2,000 each, signed by principal;both as one—the notefor Decker
by bysigned suretyin the defendant as and the othersuit—was

Brooks.
April 28, 1907, sold and business of the CousensDecker the stock

Company, owner,of which he was to one Burbank forHardware
$9,600, taking payment. May 31,1907,the latter’s in Deckernotes

uponplaintiff $5,350 note,obtained of the a loan of with thehis
subsequently incorporatedBurbank notes as collateral. Burbank

Company, depositedthethe business under name of the Burbank and
$12,000amounting (120 shares) withthe stock certificates to the

security paymentas additional for the of Burbankplaintiff the
bywhich were all indorsed one Woodward. The Burbanknotes

by plaintiff (1)were securitynotes taken the as collateral for the
payment $5,350, (2) paymentof Decker’s note for allthe of lia-

plaintiff otherwise, (3)bilities of Decker to the as or andindorser
payment $2,000 each, signedthe of two forthe Decker notes one

by bythe defendant and the other Brooks sureties. When theas
by plaintiff, arrangementBurbank notes were taken the an was made

purchaseshave insured, policies pay-to of stock in trade the to be
plaintiffto the in loss, proceedsable case of and the to be first

paymentinapplied of the dischargeBurbank notes and then in of
liabilities to whichthe the Burbank notes were collateral.

uneasy existingThe defendant and Brooks became because of the
situation; Septemberand 4, 1907, Miles, plaintiff’s cashier,on the
procured followingfrom Decker agreementthe and delivered it to

Guay:Brooks and Joseph Guay, Berlin,“Whereas C. Brooks and of
H., myN. have indorsed note for the sum of four thousand dollars

($4,000), July 13, 1907, payabledated to Berlinthe order of the
Berlin,National Bank, H., given myof N. and I have also note to

said Berlin fifty-threeNational Bank for the sum of andhundred
fifty ($5,350), Maydollars 31, 1907,dated said last mentioned note
being bysecured 128 notes sums, amountingfor different to nine
thousand signed bysix hundred dollars E.($9,600), A. Burbank

byand byindorsed Jason andWoodward me indorsed to said Berlin
Bank,National being bysaid Burbank notes secured 120 shares

of the stock of the Company Now,Burbank as therefore,collateral.
agree paymentI that theafter to said bank of said last mentioned

is,note —that E. dischargethe note of A. allBurbank —and the of
my liability as Bank,indorser or otherwise to said Berlin National
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appliedE. A. Burbank’s note shall as-proceeds of said bethat the
payment of the note for four thousandthey paidare to thefast as

Joseph Guay.”by said C. Brooks and($4,000) indorseddollars
property Companythe Burbank wasFebruary 4, 1908, all the of

payable plaintiff,was no insurance to thedestroyed by fire. There
were but-collateral;the Burbank notes taken asarranged whenas

Miles, acting protect,bankimmediately the fire for the and toafter
arisingparties out of the transactions herein-the interests of all

policies-stated, assignmentan to himself as trustee ofbefore took
assignment$10,500. policiesAfter the of the suits'-amounting to

Company,the Burbank in which the-by creditors ofbroughtwere
insurance, summoned as trustees. These suitscompanies were

appearedin and Miles as claimant of the-duly entered courtwere
Colebrook,During September term, 1909, atthefunds trusteed.

trial.suits came on forthe
tried,and about be the defendantpendingwere toWhile the cases

meetingwith their counsel aBrooks, upon request, attendedand
proposed byinbanking rooms Berlin. It wasplaintiff’sathad the

Guay joinbank that Brooks and withthe directors of thesome of
Company, andcreditors of the Burbankbank in the suits of thethe

act for all.engaged the bank be authorized tocounsel forthat
agreemententer into and.and Brooks declined to theThe defendant
theylitigation, claimingin were not-any interest thedisclaimed

repre-Brooks and the defendant were notuponliable the notes.
hearings subsequently had at.by otherwise at thecounsel orsented

andwas heard at Colebrook resultedOne of the casesColebrook.
Upon suggestion of thedischarging the trustees. thein a’ decree

Bycompromised. agreement,other suits werepresiding justice,
proceeds policiesof insuranceunder which thedecrees were entered

fundpaid to Miles. From thisamounting $9,569.96to were over
(being per-a$2,706.66in various suitspaid the creditors theMiles

expenses,$250 andclaims), as his fees andcentage of their retained
by andplaintiffheld theapplied $5,875.34 upon notes of Decker
deposit the Bur-After the ofupon$737.96 a note of Woodward.

his indebtedness to thecollateral, Decker increasedbank notes as
$300 for$360, giving one note for and onethe amount ofbank to

making up $5,875.34inincluded the$60. These two notes were
extinguished by proceeds of thetheDecker’s indebtednessof

insurance.
suits,in the defend-litigationin the trusteeBy refusing jointo the
proceeds of theany right to have thedid intend to waiveant not
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agreement Sep-according to ofapplied Decker’sBurbank notes
notruled as matter of law that he was1907; and it was4,tember

application. The thatcourt ruleduponnow insist suchestopped to
ofthe Woodward note and the sumapplied$737.96 onthe ofsum

applied onhave been the Decker-creditors should$2,706.66 paid
sureties,the defendant were and thatBrooks andfor whichnotes

for the amount due on the notejudgmentcould haveplaintiffthe
being thepaidone half of the sum on$1,722.31, thatsuit,in less

ruling rulingtheTo this andand to creditors.noteWoodward
plaintiff excepted.estoppel thequestion ofupon the

requested finding compromisea "that the settle-plaintiffThe
Colebrook, trustee,as aby Miles was fair and reason-made atment

Upon requestof claim.” this thedisputedaable settlement
moneyif legal right applyhad a to“that Miles thecourt found

ifdid, reasonable;him as he the settlement was but hebyreceived
obligated apply moneythe in his in accord-legally to handswas

agreement,Decker the waswith the settlement not reasonableance
disclosing obtainingagreementof thatthe terms andwithout

justice presidingthe the atof defendant.” Neitherthe consent
plaintiff’sterm the counsel at werenor that timethe Colebrook

4,agreement Septemberof of 1907.informed Decker’s

Drew, (Messrs.Goss & Morris Goss andI. andHerbert Shurtleff
orally), plaintiff.forMorris the

DaleyH. Paine & orally),,William and Sullivan Sullivan{Mr.
for the defendant.

Parsons, C. J. The most view for the isfavorable defendant
surety inupon Decker, signer.notethat he was the suit for the first

and owingdebt from Decker the defendant was theWhile this
forbank, $5,350the bank discounted Decker a note for and re-

security Decker,payableceived as collateral certain notes to called
notes, amounting $9,600.tothe Burbank These notes were taken

security $5,350notby plaintiff, only note,the as for the but also as
security any bank,other of thefor indebtedness Decker’s to includ-
ing upon surety.that which the defendant was liable as The con-

signer (E.of the notes was to thesideration Burbank the sale A.
Burbank) by andDecker of the stock business of the Hard-Cousens

Company. plaintiff notes,ware the the Burbank anWhen took
arrangement purchasedwas the bymade to have Burbankstock
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insured, payable plaintiff into the loss,case of funds,the if any,
byrealized therefrom appliedto be paymentthe bank to the of

paymentthe Burbank notes and the of the indebtedness for which
those notes were held as collateral. $5,350The note of was dated
May 31, 1907, agreementand the between the bank and Decker as

dispositionto proceedsthe of the of the appearscollateral not to
have been reduced to writing. Subsequently, the cashier of the
bank procured from agreementDecker a written which he deliv-

defendant,ered to the providing paymentthat after $5,350of the
dischargenote and the liabilityof all his to the bank as indorser

proceeds■orotherwise, the of the Burbank appliednotes should be
paymentto the of the debt for which the surety.defendant was

agreementThis accords with the terms under which the bank re-
Mayceived the notes the before, except that it contains no mention

Shortly purchase■ofinsurance. after his of the Cousens Hardware
Company, organizedBurbank the corporationbusiness into a known
as the Company depositedBurbank and the stock certificates with

plaintiff securitythe as additional paymentfor the of his notes.
arrangementThe as to insurance was not effected. February 4,

1908, propertythe of the Burbank Company destroyed bywas
fire.

The defendant that the failure of the bank either to secureclaims
insurance itself or to cause the owner of propertythe to effect insur-

payableance dischargedto it him liabilityfrom upon Decker’s
necessary■debt. It will not be to questionsconsider the whether

generalthe bank as a creditor of the Burbank Company (against
which, appears,so far claim),as it had no pledgeeor as of the stock

Company,•ofthe Burbank could uponhave obtained insurance the
property of corporation;that whether,or in case the Burbank
Company had insured property payableits to the bank as its inter-

might appear,est assignedor had policiesits of insurance before
bank, legalloss to the the proceedstitle of the bank to the of the

policies after the fire would have been so clear that none of the
general creditors of Companythe Burbank disputedwould have
it. positionThe defendant’s merely the.plaintiffis that by dili-
gence might have security.secured additional Assuming that it
■could,the defendant is in securityno worse case than if the were
voluntarily offered and refused. Assume that Burbank or the

CompanyBurbank before the fire offered the bank the insurance
•securitywhich it is found arrangedwas for $5,350when the loan of

made, plaintiffwas and the acceptrefused to it: the refusal would



Guay.Berlin Bank v. 221N. H.]

discharged surety,the because anot have creditor is under no obli-
accept securitygation by principalto collateral when theoffered

debtor.
may, without prejudice rights against“The creditor to his the
acceptsurety, security bydecline principal.to additional offered the

457,43 N. H.Young, obligationBank v. 461. He is under no to
any givesof the remedies which .thepursue againstlaw him the

suretyprincipal, though requeststhe him to do so. Davis v.
Huggins, 231; Pearson,3 N. H. Mahurin v. 8 N. H. 539. He need

againstprove bankruptcy,the debt him innot exhibit the tonote
principal’s executor, nor,deceased if histhe estate is administered

insolvent, present it to the Sibleyas commissioner for allowance.
McAllaster, N. H. Hood,v. 8 389. v. N. H.70 In[Stevens 177.]

requiredshort, anyhe is not to pay-take active measures to obtain
directlyeither from the principal, propertyment or out of which he

security. Rogers,as Bank v. 9, 17,holds 16 N. H. 18. As between
surety, surety’sand it is thecreditor business prin-to see that the

pays. Sibley v.cipal McAllaster, 8 N. H. 389, 390. . . . The
surety’s is that he will paycontract himself the note when it falls
due, payand not that he will in payeeit case the or holder cannot
by diligence payment bydue enforce principal.”the Carpenter,
J., Bank, 253,in Morrison v. H.65 N. 280.

remaining questionThe is whether the action of the bank or its
cashier, Miles, fire, dischargedafter the has the defendant. Imme-
diately fire,after the Miles took from Companythe Burbank to

assignmentanhimself as trustee of policies amountinginsurance
$10,500. doingInto this he acted for protectthe bank and to the

partiesinterests all arisingof out of the transactions between the
bank and asssignmentDecker. The terms of the are not disclosed;

onlybut as the claim the bank any paymenthad to from the Bur-
Company uponbank was founded the notes and stock it held as col-

lateral, it proceedsis assumed that the policiesof the were intended
appliedto be in the same way extinguishmentto the of the liability

bank,of Decker to the in agreed uponthe order when the collat-
eral was left with the bank. The defendant therefore was entitled

money upon policiesto have the realized the applied to the extin-
guishment uponof debt liable,the which he was after the satis-

of uponfaction the liabilities of proceedsDecker which the of the
applicable.notes were made first Whether Decker could incur

further indebtedness after the collateral was left, which would take
precedence uponof the debt which Brooks Guay liable,and were
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depend upon upon depos-the terms which the wascollateralwould
interpreted agreement permittingThe the as suchited. court

approved applicationandof Decker’s indebtedness the ofincrease
policies subsequently$360to an indebtednessproceeds of the of"the

incurred, making the total of the Decker indebtedness entitled to
proceeds ofapplication notes,in of the the Burbankprecedence the

ruling exceptionthe took$5,875.34. this defendant no and noTo
thereby. plaintiffis raised Whatever the realized•question here

policiesof the in sumassignmentof the addition to this was•out
remaining Decker,indebtedness of which^applicable to the con-

in of$2,000 note suit and one like amount on whichof thesisted
surety. onapplicationThere was therefore for the•oneBrooks was

half ofone the sum realized over and abovenote•defendant’s
$5,875.34.

assignment Miles,to theImmediately after the 'creditors of Bur-
them, trusteeingsuit theCompany brought against insurancebank

in underappeared as claimant these suits the■companies. Miles
compromisehim. After trial of one suit a.assignment to the was

agreedmade, by trusteeingwas that the creditors shouldwhich it
fund athe bank or out of the insurance certainreceive either from

Thereupon uponmadeof claims. decrees werepercentage their
money amounting $9,569.96,to which had beenwhich insurance

receiver, paidby paidwas over to Miles. Miles thea•collected
$250($2,706.66), chargeshispercentage retained as andcreditors’

or, an bank,to bank as officer of the•expenses, paidand over the
priorof which had$5,875.34 to the indebtedness Decker.applied

$737.96 Woodward,and to a note of Jasonto the•claim collateral
ground applica-The thedisposing the entire amount. ofthus of

appear,the Woodward does notupon$737.96 Jason notetion of
that as the case stands this amount shouldplaintiff•andthe concedes

andon notes for which Brooks the defendant wereappliedbe the
uponsum the note in Thise.,i. half that suit. would•sureties, one
upon policies;the for itall was realized insurance•dispose of that

attachingthe from the claims of thethat to free fundsis clear
directly indirectly $2,706.66,paid either orplaintiffthe•creditors

actually application upon the Burbanksum realized forthat theso
plus ($250)expenseswas sum lessthatand Decker indebtedness

of thetotal amount insurance’fund."than the
compromise payment tocontroversy solely to therelatesThe

plaintiffthequestionThe is whether isattaching creditors.the
wrongfully paid the insurancecharged that sum as out ofto be with
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expense realizingcredit for it as a reasonable offund, or refused
assignment policies.the Counsel do not differ as toupon the of the

argumentin that if under all thelaw. It is conceded circumstances
reasonable, complain.defendantcompromise was the cannotthe

controversy interpretation finding uponto the of theThe relates this
legal rightif applyThe court found “that Miles had a topoint.

by did,him as the settlement wasmoney reasonable;the received he
obligated money inlegally applyif the his inbut he was to hands

agreement,with the Decker the settlement was not.■accordance rea-
disclosing agreementwithout the terms of that and obtain-sonable

appearsThising the consent of the defendant.” to mean that the
in fact, plain-reasonable unless as of lawwas matter the■settlement

controversylegally the nor withdrawtiff could not settle from the
litigation trusteeing thewith the creditors without consent of the

proposition in quotationdefendant. The answer to the is found the
Bank,previously plain-made from Morrison v. 65 N. H. 253. The

obligation litigatewas under no to its title thetiff to collateral for
defendant, nor, so, obligedthe benefit of the if it did was it to do so

expense. obligedor applyat its own Miles the bank were to the
proceeds by vigilanceof the collateral secured Miles’ after the fire

theyin accordance with the terms under which held the Burbank
stock, agreement signed by givennotes and of which the Decker and

Guay evidence; theyBrooks and obliged applywas but were not to
anything they collecting.which not succeed in assignmentdid The

security. Anything paidwas collateral to theythe bank under it
legally apply inwere bound to accordance with directions,Decker’s

they bringbut were not bound to suit on it. After the attachment
funds, assignment•of the the was worthless unless the bank took

it,.active measures to enforce appeared claimant, gaveas and bond
Having uponfor litigation, long theycosts. entered the so as acted

good they libertyin faith atwere to therefrom wheneverwithdraw
they to so;desired do and the coulddefendant not com-
plain, duty payfor it was the defendant’s to the debt and conduct

litigation.the He had full and seasonable information of the situ-
ation, but he refused to assume for securitythe debt which the was
held, injoin attemptor even to the to realize thereon.

Bank, 253,The case of Morrison v. 65 N. H. to,before referred
veryinvolved questions greatsimilar and was decided after con-

bank, having uponsideration. There the a note plaintiffwhich the
surety, principalMorrison was sued propertythe and attached more

than satisfysufficient to the in that suit,notes and also sued the
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against both, appliedthesurety. judgmentAfter bank the attached
upon in inproperty against principal,claims the suits which the

to the one insubject uponwas made which the noteattachment
sued, judgmentwas was and thewhich Morrison liable collected

Morrison, learningagainst who, upon the facts as to the order of
attachments, equity money paidinbrought a bill to recover thethe

against creditor,him. Itjudgment beingwas held that theon the
obligation bring against principal,the suitunder no to the could

suretyandstay proceeding pleasure;at his that the wasthe not
by levydischarged neglect upon property, bythe orto the attached

inapplication upon judgments subsequentof it attachmentthe suits.
surety onlyhad knowledgeIn that case the Morrison constructive

security by bythe creditor attachment. Hereof the obtained the
surety fully ofinformed the situation. He knewdefendant was

upon securityrealize the claimed to have been obtained in-that to
litigation. jointo andvolved He was therein refused.invited

expect to be as theHe could not to control or consulted to conduct
inlitigation participatein refused to and whichof which he he

he had no interest.claimed
plaintiff legally notifybound theAs the was not to defendant

findingmaking litigation,an of the the ofadjustmentbefore the
In words,that was reasonable. othercourt means the settlement

inlitigation good plaintiffin of faiththe conduct the the recovered
assigned reasonably beingit Thisinsurance all that could.on the

complain that was notso, the defendant cannot more recovered.
exception ruling applyingof one halfplaintiff’sThe to the the court

paid upon the note sued to the amount ofthe sum creditors and the
plaintiff judg-is The is entitled tojudgment ordered sustained.

note,the due on the one half the amountment for amount less
note.applied on the Jason Woodward

discharged.Case
All concurred.


