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right given bysurviving 13, chapterThe of or release awaiver to husband section
Statutes, him,195, personal pass representatives,Public is to does not to his

regardto beand be effectual must exercised with strict to the formalities
prescribed by statute.

4, chapterto inA husband is entitled share his deceased wife’sestate under section
1901, only expressly rights curtesy113, Laws when he has waived his of and

prescribed by statute;in mannerhomestead the and the absence of such waiver
bysuppliedcannot be evidence of the tohusband’s intention file it or its advan-

tage to him.
survivingA husband’s deed of real estate inowned common with his wife is

against againstinterest,his to theeffectual heirs extent of his and is valid his
partition conveyed,in on portiontenants common so far as the land or some

it, required give justequitablyisof not to theirthem share.

Petition for found,Partition. Facts and case transferred
term, 1910,the superior court,from November of the by Wallace,

C. J.
plaintiffsThe are the Canney;heirs of Ellen J. the defendants are

husband, Wesley.herthe heirs of Ellen Wesleyand owned in
equalin shares partitioncommon the land of which asked,is the

beingof 81,500.value the whole less than died FebruaryEllen 26,
Wesley1909, intestate. died June 19, 1909. Neither ever had

wasissue. There no administration on Ellen’s estate. She left
her expenses, paidno debts unless funeral bywhich were Wesley,

againstclaims Wesleywere her estate. had a inhomestead his
estate,realwife’s which he did not release. After his wife’s death

in possessionwashe of and claimed to own the whole intract fee,
conveyed portiona Josephineand to Shute,thereof A. one of the

warrantydefendants, by May 3,deed dated 1909.

Young(OscarAbbott L. himSewall W. with on the brief), for the
plaintiffs.

Snow,P.Leslie for the defendants.

Parsons, personJ. “The husband of a deceased,C. testate or
intestate, by waiving provisions her favor,the of will in his if any,

by byreleasing curtesyand his estate the and his homestead right,
any,if shall be entitled instead thereof to the following portion of
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paymentseized,of which she died after the of debtsreal estatetheall
. iii. thereof,administration: . . One half toexpenses ofand

S.,no survivingif she leaves issue whatever her.” P.fee,inhold
right given bys. The of waiver or release this statute196, 13.c.

pass representatives partyto the ofand does not thepersonalis
Kimball, effectual,H.Penhallow v. 61 N. 596. To beentitled.

in inwriting probateor release must be and filed thethe waiver
year intestate,one after the death the testatrix orwithin ofoffice

permissionexcept upon judgefiled afterward of thebeand cannot
good The waiver is tofor cause shown. also be recordedprobateof

P.registry S., 195, rightof deeds. c. s.-14. No release theofthein
which the finds he had in his wife’s realhomestead case estateof
filed, by Wesleymade berecorded, Canney, appearsor and it towas

foregoingthat under the statute he took his homesteadconceded
541),N. H.York, expiredv. 66 which at his decease.(Ñuteright

138, 2.S., c. s.P.
1901, 13, chapter 195, Statutes,Public was amendedIn section

following: “Provided,madding clause numbered theby to the
remainingif inhowever, portionthat such does not exceed value

then he shalldollars,fifteen hundred be entitled to thethe sum.of
thereof; remaining portionif shall inbut such exceed valuewhole

but sumdollars,of fifteen hundred does not exceed the ofsumthe
dollars, he sumshall be entitled to the of fifteenthousandthree

thereof, assignedof the value and the same shall bedollarshundred
the asby probate court in same manner dower is now as-him theto

113, clause,c. s. 4.1901,to a widow.” Laws The firstsigned
upondeclaring conditions which the husband should be entitledthe

fee,real in at thehalf of the wife’s estate was same timeoneto
re-enacted.

exceptamendment not into effectobvious that the does comeIt is
of under the isthe circumstances which husbandupon existence

appears,in the valueto one half the estate fee. When thatentitled
givemay be inconsiderable as to him more than theestate soof the

rightto which he would be entitled. Theshare otherwisefractional
necessarily superiorin fee is not to the homesteadthe whole estateto

given only remainingin theportionthe fee is that afterright, because
expenses administration, ofrightof debts and of while thepayment

precedencetake of claims of creditors. Untilhomestead would the
rightahaving it,released husband had enforceabledied not thehe

having madeany appear.if should The statuteagainst creditors
pro-dependent upon expressin waiver filed inright fee an thehis
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claims,to such thesubject the estateshouldcourt, whichbate
by tending tosupplied evidencebecannotwaiverof suchabsence

him.advantage toor itsto file such waiverintentionhisshow
His deedhalf the estate.undivided oneCanney ownedWesley

his other heirsgood againstJosephine Shute istoportionain fee of
also137, s. 18. His deed isS.,P. c.interest.of histo the extent
landso far as theupon partition,inagainst his tenants commonvalid

required givetoequitablyit is notportion ofconveyed or some
H.Bowman, 62 N.Holbrook v.in the whole.just sharetheirthem

Parsons,v.Moore, 533, 536;H.Pickering N. Clark321; v. 67313,
147,H.N. 157.69

discharged.Case
All concurred.

)Merrimack,
5,1911.Dec.

Baker, Ex’r, & a.Glover v.

arising superiorparty, questions in theobjection of lawAgainst of eitherthe
by supreme court, amay the withoutto and determinedbe transferredcourt

exceptionruling by thereto.tribunal andthe former

ques-defendants demurred. TheEquity, to which theBill in
transferredarising upon the demurrer were withoutof lawtions

by1911, superiorof the courtruling April term, Wallace,from thea
supreme Septembercourtentered in the onThe case wasC. J.

following1911, plaintiffthe filed the29, 2,1911. October motion:
plaintiff that the above entitled action be remanded“The moves
superiorthe court.”to

(bothL. Chambers of theTaylorHannis amd William District
Chandler, Kelley,E. John W. and DewittColumbia),of William C.

(Messrs. Kelley orally),Chandler, Taylor, plaintiff.and for theHowe

Morse,A.Elder, Barnum,& and LeonWhitman William W.
(all Massachusetts), Streeter, DemondAbbott of and & Woodworth

(Mr. orally),Streeter for the defendants.


