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claims,to such thesubject the estateshouldcourt, whichbate
by tending tosupplied evidencebecannotwaiverof suchabsence

him.advantage toor itsto file such waiverintentionhisshow
His deedhalf the estate.undivided oneCanney ownedWesley

his other heirsgood againstJosephine Shute istoportionain fee of
also137, s. 18. His deed isS.,P. c.interest.of histo the extent
landso far as theupon partition,inagainst his tenants commonvalid

required givetoequitablyit is notportion ofconveyed or some
H.Bowman, 62 N.Holbrook v.in the whole.just sharetheirthem

Parsons,v.Moore, 533, 536;H.Pickering N. Clark321; v. 67313,
147,H.N. 157.69

discharged.Case
All concurred.

)Merrimack,
5,1911.Dec.

Baker, Ex’r, & a.Glover v.

arising superiorparty, questions in theobjection of lawAgainst of eitherthe
by supreme court, amay the withoutto and determinedbe transferredcourt

exceptionruling by thereto.tribunal andthe former

ques-defendants demurred. TheEquity, to which theBill in
transferredarising upon the demurrer were withoutof lawtions

by1911, superiorof the courtruling April term, Wallace,from thea
supreme Septembercourtentered in the onThe case wasC. J.

following1911, plaintiffthe filed the29, 2,1911. October motion:
plaintiff that the above entitled action be remanded“The moves
superiorthe court.”to

(bothL. Chambers of theTaylorHannis amd William District
Chandler, Kelley,E. John W. and DewittColumbia),of William C.

(Messrs. Kelley orally),Chandler, Taylor, plaintiff.and for theHowe

Morse,A.Elder, Barnum,& and LeonWhitman William W.
(all Massachusetts), Streeter, DemondAbbott of and & Woodworth

(Mr. orally),Streeter for the defendants.
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Parsons, questionsC. J. The arising uponof law the defendants'
demurrer are transferred to this court ruling. plaintiffwithout The
moves to remand the case without consideration of questionsthe
presented. This motion upon groundis not based the that as
matter of conveniencethe anyfacts should be found attemptbefore
is made to law, uponsettle the but the claim in the brief that as

superiormatter of law court, againstthe objectionthe of either
party, power existinghas no under transfer,law to and this court

jurisdiction questionsno to determine, law,of except after final
trial byand settlement superior questionsthe court of all involved.
Upon argument, appeared'tothe claim be reduced to the conten-

againsttion that, objection party, questionsthe of a of law could
not except uponbe considered exception rulingshere to inmade

superiorthe court.
The probablyadministration of the law is as hamperedlittle here

by in procedure anysubservience to form as in juris-common-law
inHere, rightsdiction. the vindication of “contested in civil

cases, party remedy, including form,each has such method, and
procedure, justiceof as and require.”order convenience Owenv.

powerN. H.Weston, 599, superior63 600. The of the court to
wayin question juris-some a for determination andtransfer the

being conceded,this court to determine it indiction of the form
question presented usually thoughtthe is is notwhich entitled to

H.Moebus, 350, 351;Petition 73 N.consideration. Hutchinsonof
Railway, 271, 277; Claggett Simes,73 N. H. v. 31 N. H.v. 56. When

dispute,facts are in it practicethe is not the to consider difficult
mayofquestions found;law which not arise when the facts are

being court, questions necessarilythe case the that arebut before
in controversy,involved the the decision of which will aid in the
generallytrial, considered, although theyare the form in which

presented Valley Monroe,are is criticised. Conn. Lumber Co. v.
H. H.473, 474; Stevens, 59, Moreover,N. State v. 36 N. 61. it71

from the record that the defendants’ motion toappears dismiss the
exception. exceptions reportedwas aresubjectbill denied to Other

by parties, by plaintiffboth and to the order oftaken the transfer.
cannot, summarilytherefore,case be remanded because of theThe

ruling exceptions superiorin the court.absence of and
memory anypractice here,It has far back as the ofbeen the as

go, important questionsof the bar can of law weremember when
controversy mightinvolved in a the decision of which shorten the

facts, questionstrial of the first. this shouldto settle such Whether
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bybeen trialagree has determined theif did notpartiesbe done the
by a transfer thebeen effected ofhasTheir settlementcourt.

rulingAs the of thelaw determination.to the court forquestions
being held without fur-importance, the caseof notrial court was

court,questions by lawof the thethe settlementther action until
energy argumentin deci-or andusual to waste timeit has not been

may aBy partiesmethod the be savedcourt. thisin the trialsion
mightin end be foundstruggle facts which theoverprolonged

finallylaw bequestions of couldentirely theoryThe thatuseless.
has soby judgmenterror after final beenonly a writ ofdetermined

practitioners atpractically unknown toas to belong abandoned
advantages existing systemof theconvenience andthis bar. The

practiceas in isIt is well known as itappear from its statement.
peculiarprocedureis said that the isdoing justice.in But ituseful

urged plaintiffto that the hasit seems bejurisdiction;to andthis
rights expenditure of muchbecause, at thedeprived of somebeen

and the trial court,on both sides of thattime and labor of counsel
considered,elaborately heard, ques-and decided thehascourt not
possibility party againstthat theraised, although there is notions

by mayrun it. Itmightthe would abide thereforewhom decision
origin growth practice.and of thebe useful to examine the

contradistinguished‘lawwere no terms’ as“Until 1813 there
requiredEach of the court was to befrom ‘trial terms.’ session

by questionsa the and of law and factmajority judges,held of
Bytogether 24,statute of‘blended on the docket.’ the Junewere

(which 27, 1816), terms,in until allremained force June the ex-1813
December, permittedincept commencingthose November and were

in whichby single judge; exceptionsbe held a and all actionsto
rulings toallowed to his were to be continued the Novemberwere

respective counties,in the be deter-December terms there toand
by majority judges. provideda of the This statute thatmined also

appealspetitions trials, judg-‘all and for new and all frommotions
questionsjudges probate,ments or decrees of of and all of divorce

alimony, questions agreed byand of law on statement facts theof
inspecial verdicts, law,’ ‘heard,or all should beparties, and issues

determined, exclusively’and the intried, at terms to be holden
2, 3, 5,November and December. 6. In theSects. and subse-

quent 1813, 4, expression5,statute of November sections 3 and the
applied terms,‘law term’ is to these November and December

Hampshireit is also in the index of ofas the edition New Laws
inprinted IL, prefatory1815.” N. vii. Thenote, p.Smith act of
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(Laws 34), repealedc.27, 1816,1816 the actJune of 1813 which
court,supreme judicial superiorthe revived theestablished court of

practicerestored the former underjudicature, and which law terms
were unknown.

(Laws29, 1832 1832, Sess., 89),The act of December Nov. c.
inchange procedure.radicalgreat adopted,made a and It was it

approval Richardson,written ofsaid, upon justice,the then chiefis
authorship Parker, immediatelyis ascribed toits almostwhile

the court and later itsjudge justice. Shirley,a of chiefthereafter
7;N. H. Bench andReporter’s Note, 87;55 Bell’s Bar E. SargentJ.

86,Memorial Addresses 87. This sepa-in Dartmouth act created a
questionsdetermination of 7,rate tribunal for the of law. Section

phraseology mind,doubtless drafted with the law of infrom its 1813
gavepurpose rightas follows: It the exceptioneffected this of to

by any “opinion,any party aggrieved direction, judgment”or
pleas (the fact)-courtof common of andof the court directed the

by exceptionsofpresiding justicethe ifallowance “conformable
case,” and then action,the truth of the enacted: “And theto said

may thereupon,matter, process, proceeding presidingor if the jus-
order, superiorso and be transferred to thetice shall direct court of

ordered, exceptionsIf such transfer were not thejudicature.”
pleasin court of commonwere to be filed the as the foundation of

provides: anysection further “Ina writ of error. The like manner
trial, questionlaw, arising any specialissue of motion for a new from

verdict, any question anyand other or matter of law arising at such
ifmay by presiding justice present,the he thinkterm, fit, be reserved

assigned superiorreferred to the court of judicature.and and And
motion, petition, or .action, cause,the matter . . shall in

superiorto the judicature.”case be transferred court ofsuch
provision uponfor a transfer agreedThere was also a an statement

“ifsigned by parties, presidingthe judgefacts the shall deem itof
proper.”

questionsthis the which the presiding justice mayUnder section
reserve, assign, and refer include those whichof under the act of

given jurisdiction hear,the “law were exclusive1813 terms” to
Iftry, and determine. under the law of 1832 expectedhe had been

assigning referringhear and determine them before andto them to
superior court, his conclusion wouldthe thereon have constituted

opinion, direction, open exception,or judgmentan to and the whole
bymatter would have been provisions exceptions.covered the as to

section, subject exceptions disposedwhole of the after the ofThe is
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theoryabsurd, except upon theuseless,unnecessary, and-of, is
reserve,thought fit topresiding judgethequestions whichthat

heupon whichthe court were thosesuperiortoassign, and transfer
classesprovides for the twofit to rule. The sectionnot thinkdid
excep-had hispartythejudgeone in the ruled—thenof cases: which

which he reservedrule,not buttion; uponand which didthose he
considering allbe reached withoutThis result wouldand referred.

be rejected.“reserve” cannotemployed,terms but the wordthe
meaning. reservehave Tohave understood to someIt must beeh

question”trial,” “anyor otherlaw,of motion for a newan “issue
contrary;issue, question, but themotion, ornot to decide suchis

such matter.or determination of”is “to defer the discussionit
synonyms of wordDiet., Reserve, 2. The theNew Int.Webster’s

synony-It is notkeep, hold, retain, withhold.”“reserve” are “to
Eng.a“determine, conclude,with make decision.” Soulemous

102,Syn. 336.
term, superior1833, court,the when RichardsonAt the December

authority of the statutemembers,Parker both underand were
ofcourts, onethe in the twoadopted rules for conduct of business

(Rule 34) superior applica-in courtprescribed procedure thewhich
in commonany question“whenever law shall be raised theble of

. beby... . . and the cause shallpleas demurrer,
in v.volume,H. 582. In the same Jones6 N.transferred.”

only the(p. 497), the the containsstatement of caseWinchester
Thejoinderthat a in demurrer.and the fact there waspleadings

the v. H. was formLoomis,is in Hill 6 N. 263. This therecord same
H.v. N. N.Yarney, 322, Edson,H. v. Smithin State Smith Webster

385,H.370, Hampshire Mellen,and New Bank v. Smith N.Strafford
tojurisdiction1814 and when the had1815,in law term exclusive

demonstrable,hear, try, of It isand determine “all issues law.”
thetherefore, the to authorizethat in 1833 law was understood

questions arisingto court of in the trialreference the law of law
byprior decision the latter court.court without their

pro-of7 act of 1832 is a statement theSection of the substantial
11, 12, 13),ss.(c. 204,to in the Public Statutesvisions be found

Statutes, pro-whichby 8, chapter 172,modifiedas section Revised
of thefor of of law raised insteadquestionsvided the transfer the

437), byv. N. H. and(Wingate Haywood,action itself 40 section
takingparty17, chapter 1659, 1855,Laws which authorized the

exceptions, presidingin reserve and trans-judgecase the declined to
inquestions arising exceptions oncethereon,fer the to enter the at
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leavingthe law instead them incourt of the courttrial as a founda-
provisionstion of error.for a writ These with the modifications

inmentioned have been re-enacted 1842,1855,1867,1878, 1891,and
hasquestion meaning.and no ever been raised as 1832,to their Laws

89, 7; 172,Nov. s. R.Sess., S., 8; 1855,c. c. s. c. 1659, 17;Laws s.
S.,G. s. c.189, 11; L., 208, 5, 11;c. G. ss. P. S., 204,c.

s. of13. The rule court referred to has been twice reissued in sub-
(1833), 582;stance. Rule 34 6 N. H. (1859), 593;Rule 51 38 N. H.

(1875),Rule 55 56 N. H. 591.
all,questionsfacts that at firstDoubtless the both of law and fact

by court,were determined at the same terms the same that the
merelyinprovision questionsfirst 1813 continued of law ato

.single term, that in the actionand 1832 itself was transferred when
question desired,the a of maydetermination of law was have

when, 1842, only questionpracticeinfluenced the after the raised was
change 1842,intransferred. After the the statute enacted in 1855

great questions might reserved,enumerated with detail the that be
existing practice byand therecognized providing that the supreme

established)judicial (the uponcourt law court then should consid-
questions assigned byeration reserved presiding justiceof and the

certify“render such orjudgment,or order make and such decisions
requiredthey byas think the circumstances of the case.” Laws

1855, form,c. 17. This is a1659, s. section trifle more extended in
language preciselybut the the ineffect of is that found the Public

Statutes, chapter provides204. 11 of chapterSection that for the
taking record;exceptions preservationof and their as of thepart

12, filing bysection inexceptions partyfor such the law term the
taking them, to and uponthere be considered determined as writ

“Questionsproper process. arisingof error or other Section 13 is:
upon exceptions, upon verdict, law,such a special an issue of motion
for a in proceed-new trial or arrest of orjudgment, other motion or
ing, agreedupon signed byor a statement of to parties,facts and the
may assigned by presiding by anybe and the justice jus-reserved or

vacation, fit,tice of the court in if he think to the determination of
the court at next law The of languagethe term.” substance the

by Judge approved byused in Richardson,Parker 1832 and then
justice,chief in statute.still survives the

only required questionsNot the notjudgeis trial to decide
reserved, question arising uponbut he The excep-never does so.

validitytions which inexceptionshe reserves is the of the —whether
spite verdict,of them judgmentthere is to be on the or whether
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questionaside. Thethem verdict should be setbecause of the
exception is theuponreserved whetherat the law termdecided

thequestionor Thisexception should be sustained overruled.
upon uponthan other-requiredis more to rulepresiding judge no

in hereserve, practiceandquestions which he is also authorized to
uponnot rule it.does

holdingupon to be foundargumenttrue that decision isIt is no
byrulingmay thereonquestions of law be transferred withoutthat

the-is the fact that sincejustice.the trial This doubtless due to
questions ofgive powerthe to transferexpresslyvarious statutes

court,in of the lawwaysraised various for the determinationlaw
power requiring previoustheirbylimitation of suchwithout

noby exception,tosubjectthe trial court so as bedetermination to
by constructionhitherto such limitation couldone has understood

488,Sawtelle, H.statute;in the and in v. 66 N.be inserted State
its“the of own motion503, expressly court,it was held that trial
ifmay, fit,thinksuggestion party,without the itand of either

law Thequestiona the term.”reserve of law for consideration at
validity of theso in case to thequestion reserved that was vital

given great oppositeand was If an conclusionverdict consideration.
opinion long expensivein and trialreached,to that the had been a

exceptiononlyThecapitalin a case would have been invalidated.
juris-in exclusivepowerthis trial court is in the inferiorto the found

Inpleasof the court the statute of 1855.diction of common under
upon exception*questions onlythat case beof law could transferred

1659,1855,Laws c. s. 5.
placed 56, supportH.upon Claggett Simes,Reliance is v. 31 N. to

exceptions beproposition only arising uponthe that canquestions
original 402, petitionThe H. acase, reportedtransferred. N. was25

inpleasto the court of to vacate that court.judgmentcommon a
superiorThere was a and orderjudicaturetransfer to the court anof

inpetitionfrom that court which the dismissed the com-under was
providedThe thepleas.mon Revised Statutes then in forforce

questions arising upon specialexceptions uponreservation of or a
anyverdict, law, trial, agreedand issue of motion or state-for a new

172,(R. inS., 8); that,ment of facts c. s. as theobjectedand it was
previous pleas madeappeartransfer it did not that the common had
any ruling, any exception taken,or didthat had been the transfer

anyhaveappearnot to been made in in the stat-of the cases defined
ute, e., upon exception verdict,i. it was thespecialnot or nor was
petition to vacate judgment law,the former issue of a motionan
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trial,a new or agreedfor an statement of disposedfacts. The court
question byof the the conclusion that the transfer implied

exception.an Whether a ruling or an exception necessarywas to
authorize the transfer anof issue of law in question.was not farSo

impliesas the case rulingthat a and exception necessary anyis in
case, byit is overruled State v. Sawtelle, See, also,above cited.
Perkins v. Langmaid, 36 N. H. 601, 606.

Fellows v. Fellows, 611,68 N. H. so far itas relates to the tech­
pointnical upon supportrelied in motion,of the authority againstis

it. Counsel are not in thinkingalone that that,this case decides
matter law, questions arisingas of upon pleadings equitythe in

are not considered until the facts are found. The appearssame error
by presumablyto have been made equallyanother unfamiliar with

the 2practice. Cyc.local See 746. But the case does not so decide.
Upon pleadingsthe in case, greatthat which lengthwere of and dis­

nearlyclosed that the were all in dispute, presiding justicefacts the
reserved ruling questionswithout seven for the determination of the
law Ifterm. such action were not permissible, a sufficient reason

dischargefor the of the case would have been found therein. But
discharge thethe of case without put uponconsideration was the

ground that in particularthat case it was clear the convenientmost
requiredprocedure facts shouldthat the first be determined. There

no innovelty Morin,was State v. H.procedure. 667;this 65 N.
Winnipiseogee etc. Gilford, 621; Lewis,Co. 66 N. H. v.v. State

N. H. haspractice66 623. The since been State v.followed.
Railroad, N. H. v.421, 435; Balcom,70 Laton H. 635. As70 N.

been suggested, questions mayhas in some of law lie at thecases
controversybottom of the particularwhole of branches of it.or

The determination inquestions may preventof such advance a
useless, prolonged evidence;struggle others,over in the determina­

mayof the greatlytion facts or allsimplify remove controverted
questions of law.

Whether the or thefacts law should first be ascertained is deter-
by questionsmined of Inexpediency and convenience in each case.

support motion,of the our attention has not been directed to the
legal questions controversy.or in Infacts involved this the absence

thorough record,of a explan-examination of the with the aid of an
by questionation claims,counsel of the several the whether all or

questions oughtof insome the of law not to be determined advance
satisfactorily cursoryaof trial of the facts cannot be settled. A

mightexamination to indicate that the action be advancedseems
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legalnow of some of theby final decisioncourt asuperiorthein
upon pointthat is now intended.involved, but no decisionquestions

conceding permissiblemade wasthat, the transferurgedBut it is
78)(c. creating twolegislation yearof that courtsthe1901,toprior

hadunder which the law beenprocedurethe convenientabolished
years. purpose act,of thissixty-nine The asforadministered

judiciary system“ato establish consist-title,its wasdeclared in
judiciaryon the actsplainlyIt was modeleding courts.”of two

increating placeone two courts97) (c.and the(c. 25),1876of 1874
ofrestoring placein the two. Like theother oneone, theof and

jurisdictionall the of the exist-iipon the law courtact, it confersfirst
powersthe trial court all theuponterm anding at the lawcourt

acts,Like it continuesthe trial term. bothbelonging the court atto
change,thenot inconsistent withexisting legislationin force all

respective capacities.in theirthe new courtsmaking applicableit to
changein did notone 1874of two courts instead ofThe existence

Laconia,v. N. H.See Gilman 55under discussion.procedurethe
N. H. cannot be inferred that theHolden, 55 398. It130; Rice v.

legis-into have that effect 1901. Thischange was intendedsame
subject veryhastily adopted. It was the of carefulwas notlation

controversy. Itscrutiny, discussion, and considerable ismuch
existing procedure had beensay purposethat if a to altertosafe

act, purposesuch would havelanguagethe of the beenfromdeducible
legis-have theand its detection would defeatedspeedily discovered

any changecourt did not understandjudgesThe of thislation.
court, N. H.supremeRule 6 of the 71 669.had been made. See

1901 shows that the members of the court andpracticeThe since
legislation yearin 1901 that the of thatbar all understoodthe

But the often drawnexisting procedure. inferencenot disturbdid
expressionsof otherwise obscurecontemporary constructionfrom

however, nothingto. There is in the actnot, appealedbeneed
language conferring power existingall underin with theconflict

uponat the law trial terms the su-pertaining to the court andlaw
“Questionsrespectively.superiorand 'courts Sectionpreme 5—

any mayinarising superiorin the trial of case the court belawof
supreme decision, uponfor final a caseto the court ortransferred

by justice” change.the trial noof facts reservedstatement —makes
1832, providedstatute, in law of for the transfer of theIf the as the

might arguedbe that there could be no final decision ofaction, it
But provisionthe facts were determined. there is noaction untilthe

action, only question.of the but of the As hasthe transferfor
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already plaintiff contends,said and as the such has beenbeen the
changeThe section in respect.since 1842. makes no thisrule

difficulty finallyin regarding adjudicated ques-no as aThere is
law determined before the facts are found. Veaziev.of Wad-tion

merelyprovision11 Pet. 55. The is an enactment ofleigh, the
announced, questionarepeatedly that of law oncejudicial rule de-

inagain case, except uponbe re-examined the samewill not acided
rehearing. Olney Railroad, N. H. 85, 91,v. 73 and casesmotion for

power questionsThat this court has the same over ofcited. law
prior expresslywhole court had to 1901 was held in Bath v.that the

511, thoughH. inHaverhill, question pre-73 N. that case no was
purposeas to the form of transfer. The fundamental ofsented the

judges judgeswas to disassociate the of law from the ofact of 1901
hamper existing jurisdictionIt was not intended to the offact.

language which such in-either, and no was used from intent can be
ferred.

inappears opinioncourt to entertain the that thissuperiorThe
proceedinglaw should be determined before to a trial ofthecase

upon plaintiffrulingTo the based this conclusion thefacts.the
exceptionexception. This will be considered when the caseanhas

fully presented.is more
Motion denied.

J., sit: the concurred.Walker, did not others

)Merrimack,
5,Dec. 1911­.

PageTrustees,a., v. & a.Adams &

unsuccessfully attempt testamentary trust toto defeat a andwhoHeirs-at-law
possession are not entitled to an allowance out of the trustof the fundobtain

costs.their counsel fees andestate for

Sally Proctor, theyH. be allowedby the heirs of thatMotion,
the trust fund.in the above action out ofand costscounsel fees

uponthat facts inmatter of law the disclosedruled asThe court
groundand on thatthey not entitled to the allowancewerethe case

excepted. The court also foundmotion, and the heirsthedenied
paidlaw to be out ofwere entitled as matter ofif the heirsthat


