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been already said and as the plaintiff contends, such has been the
rule since 1842. The section makes no change in this respect.

There is no difficulty in regarding as finally adjudicated a ques-
tion of law determined before the facts are found. Veaziev. Wad-
letgh, 11 Pet. 55. The provision is merely an enactment of the
judicial rule repeatedly announced, that a question of law once de-
cided will not be again re-examined in the same case, except upon a
motion for rehearing. Olney v. Ratlroad, 73 N. H. 85, 91, and cases
cited. That this court has the same power over questions of law
that the whole court had prior to 1901 was expressly held in Bath v.
Haverhall, 73 N. H. 511, though in that case no question was pre-
sented as to the form of transfer. The fundamental purpose of the
act of 1901 was to disassociate the judges of law from the judges of
fact. It was not intended to hamper the existing jurisdiction of
either, and no language was used from which such intent can be in-
ferred. ‘

The superior court appears to entertain the opinion that in this
case the law should be determined before proceeding to a trial of
the facts. To the ruling based upon this conclusion the plaintiff
has an exception. This exception will be considered when the case
is more fully presented.
’ Motion dented.

WALXER, J., did not sit: the others concurred.

Merrimack, }
Deec. 5, 1911.

Apams & a., Trustees, v. Pacm & a.

Heirs-at-law who unsuccessfully attempt to defeat a testamentary trust and to
obtain possession of the fund are not entitled to an allowance out of the trust
estate for their counsel fees and costs.

Morion, by the heirs of Sally H. Proctor, that they be allowed
counsel fees and costs in the dbove action out of the trust fund.
The court ruled as matter of law that upon the facts disclosed in
the case they were not entitled to the allowance and on that ground
denied the motion, and the heirs excepted. The court also found
that if the heirs were entitled as matter of law to be paid out of
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the fund, their reasonable counsel fees, costs, and expenditures
were $250, and that they should be paid that sum. Transferred
from the April term, 1911, of the superior court by Wallace, C. J.

Leach, Stevens & Couch, for the plaintiffs.

Niles & Uplon, for the defendants.

Binermam, J. In 1899, Sally H. Proctor died leaving a will in
which she bequeathed and devised the residue of her estate, real and
personal, to trustees “for the establishment and maintenance of
a hospital in said Franklin, to be known as the Proctor Hospital.”
Her executor administered upon the estate, and in January, 1901,
turned over the residue to the trustees. In 1910, a hospital asso-
ciation was formed in Franklin and a hospital was established
known as the Franklin Hospital. Shortly after the establish-
ment of this association, the trustees of the Proctor fund petitioned
the court for advice as to the residuary clause in the will, and in
particular requested information as to whether the trust fund
could be transferred to the Franklin Hospital Association, provid-
ing the income was used for some purpose connected with the hospi-
tal with which the name of Proctor could be associated. The heirs
of the testatrix appeared in this proceeding, filed a demurrer and
answer, and made the contention that the petitioners were not
entitled to the relief prayed for because the trust was void as impos-
gible of performance and because the testatrix had manifested no
general intention or purpose to be carried out; that she therefore
died intestate as to the residue, and the fund passed to them as
her heirs. It was ruled and found in the superior court that the
general and controlling purpose of the testatrix, as manifested in
the residuary clause of the will, was to provide hospital accommo-
dations for people living in Franklin and vieinity; that although
the precise manner provided for carrying out her purpose was im-
practicable, her general intention could be effected by turning over
the fund to the Hospital Association to hold in trust, the income to
be used to maintain a ward in the hospital to be known as the
Proctor ward, and it was so decreed. To this decree the heirs
excepted, and the case was transferred to this court, where they
again made the same contention and with the same result, the
decree of the superior court being affirmed. Adams v. Page, ante,
96. This decision being certified to the superior court, the heirs
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at the April term, 1911, moved that they be allowed their counsel
fees and costs out of the trust fund. The superior court ruled as
a matter of law that they were not entitled to them and on that
ground denied their motion, and they excepted.

From the foregoing recital it appears that the course taken by
the heirs was not for the protection of the trust fund and as an aid
to the trustees in carrying out the purpose of the testatrix, but was
an unsuccessful attempt on their part to have the bequest to the
trustees declared void, the fund turned over to themselves as heirs-
at-law, and to defeat the testator’s general purpose to provide hos-
pital accommodations for the people of Franklin and vicinity.
Under such circumstances the defeated party is not entitled as
matter of law to recover costs of his adversary, or to be reimbursed
for costs and expenses out of the trust fund. Indeed, the case
presents no legal or equitable ground in support of their contention.
Kimball v. Society, 656 N. H. 139, 158-163; Bean v. Bean, 74 N. H.

404.
Ezxception overruled.

Parsons, C. J., did not sit: the others concurred.

Merrimack, }
Dec. 5, 1911.

Roaers & a. v. Crovuen & a.

One who wrongfully procures an injunction against the cutting of timber must
defend in his own right, and cannot avoid liability on the ground that the action
brought by him might legally have been resorted to by others.

Where an injunction is granted on condition that the plaintiff file a bond to save
the adverse party harmless from all loss, cost, damage, or expense arising from
the suit, the prevailing defendant is entitled to taxable costs and whatever
damage or expense he has been subjected to on account of the proceeding, the
entire amount of his recovery being limited by the sum named in the bond.

Momion, by the defendants, for the assessment of damages
caused by the wrongful issuance of an injunction against them and
the prosecution of a proceeding for reformation of a deed. Trans-
ferred from the April term, 1911, of the superior court by Wallace,
C. J.




