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already plaintiff contends,said and as the such has beenbeen the
changeThe section in respect.since 1842. makes no thisrule

difficulty finallyin regarding adjudicated ques-no as aThere is
law determined before the facts are found. Veaziev.of Wad-tion

merelyprovision11 Pet. 55. The is an enactment ofleigh, the
announced, questionarepeatedly that of law oncejudicial rule de-

inagain case, except uponbe re-examined the samewill not acided
rehearing. Olney Railroad, N. H. 85, 91,v. 73 and casesmotion for

power questionsThat this court has the same over ofcited. law
prior expresslywhole court had to 1901 was held in Bath v.that the

511, thoughH. inHaverhill, question pre-73 N. that case no was
purposeas to the form of transfer. The fundamental ofsented the

judges judgeswas to disassociate the of law from the ofact of 1901
hamper existing jurisdictionIt was not intended to the offact.

language which such in-either, and no was used from intent can be
ferred.

inappears opinioncourt to entertain the that thissuperiorThe
proceedinglaw should be determined before to a trial ofthecase

upon plaintiffrulingTo the based this conclusion thefacts.the
exceptionexception. This will be considered when the caseanhas

fully presented.is more
Motion denied.

J., sit: the concurred.Walker, did not others

)Merrimack,
5,Dec. 1911­.
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unsuccessfully attempt testamentary trust toto defeat a andwhoHeirs-at-law
possession are not entitled to an allowance out of the trustof the fundobtain

costs.their counsel fees andestate for

Sally Proctor, theyH. be allowedby the heirs of thatMotion,
the trust fund.in the above action out ofand costscounsel fees

uponthat facts inmatter of law the disclosedruled asThe court
groundand on thatthey not entitled to the allowancewerethe case

excepted. The court also foundmotion, and the heirsthedenied
paidlaw to be out ofwere entitled as matter ofif the heirsthat



Page.Adams v.N. 271H.]

fund, fees, costs,reasonable counsel expendituresthe their and
$250, they paidthat should be thatwere and sum. Transferred

term, 1911, byofApril superior Wallace,from the the court J.C.

Leach, Couch, plaintiffs.Stevens & for the

Upton,& for the defendants.Niles

Sally H.Bingham, 1899,J. In Proctor died leaving a inwill
bequeathedshe and devised the residue estate,which of her real and

personal, to trustees “for the establishment and maintenance of
hospital Franklin,ina said to be known as the Hospital.”Proctor

upon estate,Her executor administered the and in January, 1901,
turned over the residue 1910,to the trustees. In a hospital asso-
ciation was formed in Franklin and hospitala was established

as Franklin Hospital. Shortlyknown the after the establish-
association,ment of this the trustees of the Proctor petitionedfund

the court for advice as the residuaryto clause in the will, and in
requestedparticular information as to whether the trust fund

Hospitalcould be transferred to the Franklin Association, provid-
ing purposethe income was used for some connected with hospi-the

with whichtal the name of Proctor could be associated. The heirs
appearedthe proceeding,of testatrix in this filed a demurrer and

answer, and made the petitionerscontention that the were not
to prayedentitled the relief for because the trust was void impos-as
performanceofsible and because the testatrix had manifested no

general purposeintention or to be out;carried that she therefore
residue,died intestate as to the and passedthe fund to them as

her heirs. It was ruled and in superiorfound the court that the
general and controlling purpose of testatrix,the as manifested in

residuarythe will,clause of the providewas to hospital accommo-
dations people livingfor in Franklin and vicinity; althoughthat

precise providedthe manner for carrying out purposeher was im-
generalpracticable, her intention could be byeffected turning over
Hospitalthe fund to the Association to hold in trust, the income to

be used to maintain a ward in hospitalthe to be known as the
ward,Proctor and it was so decreed. To this decree the heirs

excepted, and the case was transferred to this court, theywhere
again made the same result,contention and with the same the

superiordecree of the beingcourt affirmed. Adams v. Page, ante,
This being96. decision superiorcertified to the court, the heirs
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1911, theythatApril term, moved be allowed theirat the counsel
superiorthecosts of trust fund. The courtand out ruled asfees

theylaw were not entitled to anda matter of that them on that
motion, they excepted.andground denied their

foregoing appears byit thatthe recital the course takenFrom
the trustprotectionwas for of the fund and as an aidheirs notthe

purpose testatrix,thecarryingtrustees in out of the but wasto the
partattempt bequeston their to have the thean unsuccessful to

void, fund over to themselves heirs-declared the turned astrustees
general purpose providethe to hos-at-law, and to defeat testator’s

people vicinity.andfor the of Franklinpital accommodations
partythe is ascircumstances defeated not entitledUnder such

adversary,his belaw recover costs of or to reimbursedmatter of to
Indeed,the fund.expensesand out of trust the casefor costs

groundequitable supportin of their contention.presents legalno or
Bean, H.139, 158-163;N. H. Bean v. 74 N.Society,v. 65Kimball

404.
Exception overruled.

theParsons, J.,C. did not sit: others concurred.

)Merrimack,
5,1911­Dec. .
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injunctionwrongfully against cuttingprocures the of mustan timberOne who
liabilityright, groundand avoid on the that the actionin his cannotowndefend

byby might legallybrought have been resorted to others.him
plaintiffinjunction granted aon condition that the file bond to savean isWhere

damage,party loss, cost, expense arisingall fromharmless from oradversethe
suit, prevailing is entitled to costs andthe defendant taxable whateverthe

subjected proceeding,expense thedamage he has been to on account of theor
byrecovery being the sum in theof his limited named bond.amountentire

defendants, damagesfor ofMotion, by the the assessment
againstof an andby wrongful injunctionthe issuance themcaused

proceeding for a deed.of a reformation of Trans-prosecutionthe
1911, by Wallace,April term, superior’courtof thefrom theferred

J.C.


