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teenth amendment to the federal constitution, validitythe of such
may directlyjudgments questionedbe and their enforcement in

groundthe state resisted on the proceedingsthat in a court of
justice personal rightsto determine the and obligations partiesof

jurisdictionover that court haswhom no do not constitute due
process Pennoyerlaw.” Neff, supra,of v. 733.

discharged.Case
All concurred.

Grafton, ?
2,Jan. 1912­ .

Fogg v. ofBoard Education of & a.Littleton

expenditure money transportation pupilsThe of school for the is aof matter
discretionaryboard; powerwithin the discretion of the school but this must

inbe exercised such as willmanner best subserve the interests of education and
give nearly equal mayadvantages practicable.to all scholars as as be

properly transportationA necessaryschool board cannot decline to furnish for
pupil during any part year, thereby denya practicallyof the andschool him

enjoyment education, granting privilegethe of free when the of such for at
portionleast a of the wouldtime afford him substantial benefit and would not

materially advantagesdiminish the accorded other in the town.scholars

mandamus, compelPetition for to the defendants to furnish
plaintiff’s son,some means of education for the or some means of

transporting him of the into one schools maintained the district.
May 1911, superiorTransferred from the ofterm, bythe court

Pike, plaintiff’s exception petition.the ofJ., on to the dismissal the
plaintiffThe and fifth miles fromlives four one the nearest school,

convey son,and the defendants decline to his is aboutwho nine
years in locality,old. There is but one other scholar that and she

auponlives different road. If the board furnishwere to trans-
portation plaintiff’sfor boy,the it would be for his benefit alone.

impracticable plaintiff’sIt maintain a in district,is to school the
transportation anyand the board cannot furnish the desired for

expenditure'expense, whollyor without the of fundsreasonable
expendedproportion properlyout of to the amount which could be

inper district, thereby manythe deprivingscholar other scholars
advantages theyof the now have.
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Edward, orally), for(by plaintiff.brief and theCummingsJ.

(Raymond& U. SmithH. Mitchell and Smith SmithWilliam
orally), for the defendants.

every providedistrictWalker, J. school board of shall“The
inplaces the district and at such times eachat such withinschools

education, giveyear the interests of and willas will best subserve
equal advantages maynearlyas asto all the scholars of the district

portionaThey may money,use of the school notpracticable.be
conveyingfor of schol-exceeding twenty-five per cent, purposethe

92,P. s. 1.S.,from c. One contentionars to and the schools.”
mandatoryplaintiffof is the last sentence of this statute isthe that

upon apermissive, construction theand not and that true of statute
“may” given “must,”the force of when therethe word should be

greater fromare who live at a distance an establishedscholars
argumentthem The inthan it is reasonable for to walk.school

singleif is unable fromis that there is a scholar who to walkeffect
distance,the on of the the schoolhis home to nearest school account

obliged transportmatter,has no in the but is toboard discretion
necessary,ifschool, expense, exceedinghim to and from at an not

statutory object ofthe limit. It is said that the the statute is
arrangement in theprovideto for such an of schools town-district

nearly“give equalwill to all the of the district as advan-as scholars
statutorytages may practicable.” languagebe Butas this neces-

largesarily implies that the board is with a ininvested discretion
andschools, equality privilegeestablishment of that entire ofthe

required. Manifestly were,attendingin is not if it itsschool
impossible. degreeattainment would be The of inconvenience

experience goingin towhich different scholars and from school
vary according their homes. mustmust to the location of Some

only obliged manymile or others to walk astwo,walk while area
might is great inequality privilege,It be said that this arods. of

deny thatinequalitybut no would that it is an could not beone
present system inequalityin of town Asavoided the schools. much

manyinprivilege exist, respects,of must not alone this but in other
providing public education, apparent discretionaryfor it thatin is a

pownr lodged one,in officials,must be some or in some board of to>
questions suitabilitydetermine the numerous of convenience and
theyof arise.advantages,school as But this discretion is not a

captious one; equivalent powerit is to innot unlimited the matters
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pertains.to which it In languagethe of statute,the it ais such
■discretion“as will best subserve the interests of ineducation” the
town, “givewilland as to all the scholars nearlyof the district as

mayequal advantages practicable.”as be
upon discretionary powerThese limits the board,of the in regard

placesto the times and for maintaining schools, doubtless also
apply questionsin the decision of of transportation. In originalthe

authorizing expenditure moneystatute the of transportationfor the
pupils, expressly providedof it was moneythat the should be

“expended under the order and at the chargeddiscretion of the officers
prudentialwith the the 1878, 55,affairs of district.” c. 4.Laws s.

impliedAnd the same idea seems in present permissiveto be our
upon that subject.statute But as suggested,above the discretion

invested the school board must be exercised for “the interests of
“equal advantage”education” and for the of all inthe scholars the

town, “may practicable.”so far as that question,be One there-
fore, presented to the school board of Littleton in thereference to
transportation plaintiff's was,of the son practicablewhether it was

promotingin the interests of education in that town to hire a team
bringand a to him morning carrydriver to school in the and to

everyhim home in the afternoon day duringof school the term of
perhaps weeks;ten or twelve in words, moneyother whether the
required that ifpurpose, used,for so would not so far diminish the

generalfacilities for ineducation the town as to be imprac-deemed
ticable for that reason.

If, instance, money required payfor the to transportationfor the
pupil partof one from a remote of mightthe district be used to

substantially advantagesincrease the educational of a hundred
q,pupils town, by addingother in the as lengthorweek two to the

year,of the school it is evident aggregatethat the educational
advantages public-school systemderived from the in the district

by expending moneywould be enhanced way.the in that It
might appear practicablethat it was not transportationto furnish

scholar,onefor when it would occasion a substantial curtailment
advantages allof school to the other in town,scholars the because

publicthe interest of the in intelligence generallythe the peopleof
paramount specialis to the singleinterest or desire of a individual.

expense transporting mightThe of one scholar inbe so much excess
average expensethe educatingof of all inother scholars the district

grossin aas to result and inequality expenseunreasonable of and a
consequent lowering degreeof the efficiencyof in all the schools in
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would not “best subserve the interests ofatown. Such resultthe
governmental aspect, and for reasonpublicin its thateducation/’

expend in thatimpracticable moneyto themight beit deemed
privilege under statute limitedof the isway. pupils’ equalityThe

which involves a consideration ofby its practicability,modifiedor
system in the district as athe of the schooluponeffect successits

whole.
thepurpose of the maintenance of common-schoolprimaryThe

general intelligence peopleofpromotion of the thesystem is the
therebyand to increase theconstituting body politicthe usefulness

upon government societyefficiency citizens, which theof the ofand
schooling byfurnished the state is not so much aFreedepends.

duty imposed upon publica them for theright granted pupilsto as
voluntarily providedtheyIf do attend the schools forgood. not

93, s.may compelled S., 6;to do so. P. c. State v.them, they be
Jackson, H. 552.H. v. 71 N. mostHall, 61;74 N. State While

great personalthe schools as the means ofregard publicpeople
theythe the fact is too often overlooked thatadvantage pupils,to

protecting fromof the state the conse-governmental meansare
citizenship.ignorant incompetent “Knowledgean andquences of

community beinglearning generally through a essen-diffusedand
spreadingandpreservation government,of a free theto thetial

throughadvantagesand of education variousopportunities the
highly promotebeing end,conducive to thisparts countryof the

legislators magistrates,dutythe the and in all futureit shall be of
government, cherish ofthis to the interest literature andperiods of

public Const.,and art.sciences, and all seminaries schools.”the
alwaysinjunction,In this the stateaccordance with has82 [83].

expensegreatfor and a common-protectionmaintained its at
agosystem long importantone of the mostwhich becameschool

agencies.governmental
part relatingin laws toquestionstatute forms a of the our“The

partand must be read a of those laws.system,common-school as
duty providing children itsof for the education of the withinThe

through public schools,limits, support and maintenance ofthe
governmentallight aalways regardedbeen in this state in the ofhas

resting sovereign duty bynotduty upon imposedstate. It athe is
always bybut has been assumed theprovision,constitutional

only youth greateducation is astate; not because the of matter of
chiefly great publicutility, but and it is one ofpublic also because

protectionnecessity the and welfare of the state itself. In thefor
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performance duty, supportsof this greatthe state maintains and at
expense, solicitude, public through-and with an ever watchful schools

youthterritory, privilegeout its and secures to its the of attend-
privilege advantage,ance This is a or than righttherein. rather a

in the technical the term.” Davison,strict sense of Bissell v. 65
190, also,Conn. Learock183, See, Putnam,191. v. 111 499,Mass.

501.
If, clear, purpose public-as seems to be the fundamental of the

system protection improvementschool andis the of the state as a
political entity, mayofthe school board Littleton have believed

inpublicthat the interest of the education inas a whole that town
unduly unreasonablywould bybe or sacrificed or retarded furnish-

ing transportation plaintiff’s year,for the son for the entire school
public governmentalor for In ofa whole term. view this or

they mayinterest, “practicable”have that itfound was not to
expense transportation.incur pupil’sthe of such If a home is

school,located in rough, mountainous,several miles from a a and
part probableuninhabited of the it is nottown, legisla-that the

partture that public-schoolintended a considerable of the money
expended dailyproviding conveyanceshould inbe for him to attend

school. The inconvenient of his is misfortune,location home his
attemptwhich statethe does not to for byovercome his benefit

substantially reducing efficiencythe of all the schools in town.
equality advantage in prescribedThe rule of of his bycase the

legislature impracticable,would be unless the of the publicinterest
youthin the education of its to beis subordinated to the interest

singleof a individual.
Massachusetts,In by 15,towns are authorized chaptersection

25, Laws, moneyto appropriate conveying pupilsRevised “for to
public schools,and . . . expended byfrom the the same to be

the in Inschool committee its discretion.” Newcombv. Rockport,
74,183 it was underMass. held that this statute a town is not

obliged appropriation, does,make such an and ifto it the school
is not bound In Chilmark,committee to act. Davis v. 199 Mass.

112, plaintiffresultthe same was reached. The lived with his
uponfamily island no kept,on an which school was situated about

four from the island Vineyard,miles of Martha’s where there were
adequate plaintiff’saccommodations for theschool children. The

only held obligedcourt not that the town was not to maintain a
bythe island the plaintiff,school on inhabited but that it was not

obliged transportationfurnish for histo children to Martha’s Vine-
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any,ifpurposes. arrangement,What should beyard for school
to thewas deemed be a matter withinfor their educationmade
appearscommittee, as theschool from remarksof thediscretion

regularare“There no means of communicationthe court:of
upon he has fixed his residence thethe which andislandbetween

public situated;schools of town areupon the theisland whichmain
and impossible.is often difficult sometimescommunicationand such

existing mighthere appealcircumstances topeculiartheDoubtless
committee, andof town or of the school lead themdiscretion thethe

mightarrangements reasonablybe found to beasto make such
partsome sacrifice also on the of theperhapswithpracticable,

uponhishimself, to facilitate the attendance of childrenpetitioner
only upon. pass ques-. . But we canpublic thethe schools.

by report. Petitionthe dismissed.”of law raisedtion
been underVermont, 6,result has reachedIn a similar section

which that schools1892, provides “said shall be20, Acts ofNo.
places,and at such andtown,said held atthe limits ofwithin

of the board of directorstimes, judgmentas in the will bestsuch
giveand all thethe of education scholars of thesubserve interests

maynearly advantages practicable;as beequal and saidtown as
portion money, exceedinga of the school notmayboard useschool

purpose conveyingthereof, the oftwenty-five per for scholarscent
construing statute,Infrom this the courtto and such schools.”

Thompson, 665, “TheCarey 66 Vt. 666: directors aresay in v.
portiona the schoolby provision money,to use ofthisauthorized

exceeding per transportationfor the ofcent,certain scholars.not a
isprovisionthe not conclusive theform of as topermissiveThe

be imposingIt is to construed as anof the enactment.nature
legislature.ofpurposeif was the the Thatimperative duty such

language act,thegatheredto from the of the natureis bepurpose
sought accomplished.and the ends to besubject-matter,theof

sought equality privileges; butis of school the statuteThe end here
equality impossiblerecognizes the fact that entire is ofclearly

left toattainment, that much must be the discretion of thoseand
the law placed.of is The differ-in hands the administrationwhose

inprovided for,bein the of scholars to the meansnumberences
work,the in the proximityfor demands of ofthe variousavailable
in ages strengthand androads,of theand the conditionschools

to beliefscholars, as induce a that absolute rules wouldare suchof
likely injustice than the exercise ofmore to work official discre-be

obviously legislaturewas the intention of theWe think ittion.
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question transportingthe ofto leave scholars to the discretion of
inallegedIt was petitionthe school directors.” the for mandamus

neglected support“have tothat the directors a school within two
house,of theand one fourth miles relator’s and have refused to

any part money the purposeuse of the school of town thefor of
anyconveying school,his to and fromchildren and have nomade

give hisattempt advantageswhatever to children school equal to
byenjoyed the other scholars ofthose the town.” These facts

substantially in answer, petitionwere admitted the but the was
suggested.abovedismissed for the reason

successfully plaintiff’sThe conclusion cannot be resisted thethat
rightson has no absolute under the statute to be carried to and

expense, thoughpublic mayfrom at theschool distance be too
himgreat principle authority supportto walk. Both andfor that

privilege advantageIt a or mayis which be accorded toresult.
board, governed byhim in the of thediscretion school a due con-

inpublicof the of thesideration interests the success of the common-
system equality privilege granted individual,and the ofschool to the

reasonably practicable.far as it is The boardso school cannot
questionlegitimately the takingdetermine without into considera-

important facts;twotion these one alone furnishcannot the rule
guidance the anytheir to exclusion thefor of other. And action

part upon subject transportation pupilson their the of the of which
disregardedthey undulyhave orshows them minimized their

illegalimportance would be and to Ifsubject expenserevision. the
transporting single pupil parta the yearof for some of school

himwould afford some substantial benefit and at the same time
unreasonably schooling advantagesnot diminish thewould of the

district,inpupils expensethe the shouldother be incurred. The
legitimately anynot transporta-could decline to furnish himboard

those circumstances.tion under
reported upontheunderstand facts courtAs we which the denied

the topetition, transportationdefendants’ refusal furnishthe for
upon groundson was based theplaintiff’s expensethat thethe

transportationsuch materiallyto wouldincident diminish the
system byeffectiveness of the towngeneral reducingof education

money purpose.of otherwise available forthe amount that But
equalize privileges so mayto school far as be practicable,in order

plainly purpose parthas alegislature indicated that athe of the
money transporting pupils.should be used for general“Oneschool

abolishing gatherthe lawof school districts topurpose was the
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larger they mightwhere receiveinto schoolstogetherchildren
longer conveyanceThe was intendedfor terms.better instruction

neighborhoodin afor school accommodationsas a substitute
to render the maintenance of awere too fewwhere the scholars

Hall, supra,v.profitable.”or Stateseparate reasonableschool
conveyance doespupil,for the of a whichMoney expended63.

advantagessubstantially generalthe schoolunduly diminishnot or
evident inten-expended;be so for that was thetown,the shouldof

providing equalityin for an of schoollegislators suchof thetion
practicable.advantages as is

over four miles from the school nearestplaintiff lives a littleThe
expectit to orconceded that is unreasonablehis house. It isto

school,distance to attend and thatboy to walk thatrequire his
convey onlyobliged to him to school. Theplaintiff is notthe

providing conveyance asby the defendants toobjection raised
expense. apparentBut thatby the statute is the it isauthorized

during year substantiallythe nota few weeks wouldexpensethe for
schooling advantages town,of all other scholars in thethedecrease

plaintiff’s opportunity acquir-son some forwould afford thewhile it
may expedient advantagesbe to himing It not affordan education.

by scholars, but there no valid reasonenjoyedthose other isequal to
advantages may practic-bewhy he should not be accorded such as

board, bythe under the facts theThe action of disclosedable.
denying attendingpractically publicin him the means of acase,

year, illegal.is andany partfor of the school unauthorizedschool
giving weightevidently the result of too much to the inter-It was

general, equality advantagesin or too little to the ofests of education
scholars,to the individual or to both errors combined.granted

dulysuggested,above both these elements must be consideredAs
determining question transportationin the of theby school boards

opinion thatpupils. are of the the mere matter of the ex-of We
refusing anythe board in to furnishjustifydoes not trans-pense

duringplaintiff’s any part year.son of thefor schoolportation the
oughtmay petition broughtthat the to have been in theIt be

iffather; so,the instead of the the defect can be rem-name of son
by an amendment.edied

Exception sustained.

All concurred.


