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)Belknap,
6,Feb. 1912­.

v. Gross.State

acceptedbuy spirituous liquor price paidis andan offer to the therefor isWhere
goods, having shippedstate, and the been from inwithin this another state

by vendor,pursuance purchaseran order transmitted the are toof delivered the
here, Hampshireexpress is made inat an office the sale New and title tothe

bydeliveryproperty passes upon its the common carrier.the
property posses-case it is immaterial that the vendor had neitherIn such in nor

subject sale,liquor goodsthe which was the of and that thesion of were not
purchaser place whereto the at the the contract wasdelivered made.

testimony prejudicialof immaterial which has noThe admission effect does not
settingfurnish cause for aside a verdict.

30, 1911,Information, charging illegalfiled March the sale of
whiskey. Plea, guilty. byof notquartstwo Trial the court,
guilty excepted.to which the defendantand verdict of Trans-

term, 1911, superiorfrom March of byferred the the court
Plummer, J.

solicitor,Tilton,P. for the state.Frank

Veazey Tyler,Arthur A.& and for the defendant.Owen

Parsons, chargesJ. The information the unlawfulC. sale of
whiskey Lyford, Laconia, 10,of to one atquartstwo December

By agreement, by presidingwas judge,the case tried the1910.
guilty. charged prohibiteda verdict of Thefound sale waswho

112, any“Ifby 15, chapter person,Public Statutes: notsection
purpose sellingthebeing agent spirit,an of a town for of shall sell

any spirituous liquor, any quantity, fined,”in he. . shall be.
general verdict, expresslyexceptionThe to the which is notetc.

upon special found, merelybe based the facts raises thestated to
any findingswhether of these are as matter of law so incon-question

guiltygeneral finding findingof that that cannotwith thesistent
however, gen-If, the case was intended to mean that thestand.

upon special stated,the facts the additionalverdict was basederal
guiltpresentedwould be whether the inference of couldquestion

Co.,Kidd v. Trust 75 N. H.reasonably be drawn from these facts.
160, 176,H.155, Co., 177;Kidd v. Traction 74 N. Dus-157;154,

Association, H. N. H.407; Jaques Chandler,74 N. v. 73v.seault
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Association, 525;72 N. H. Concord376; Ferrin,Allen v. Coal Co.v.
H.Noyes Patrick, 58 N. 618.33;N. H. v.71

Taking to defendant,view most favorable thethe were there
Lyfordin from which the inference that Grossfacts evidence sold

Laconia, alleged,liquor in as could bespirituous drawn? The
Lyfordthatof the transaction is went to theaccount defendant’s

buying whiskey;for ofpurposeoffice in Laconia the that he told
person charge (Otto Gross,A.in who was thethe defendant’s

agent) buy quarts whiskey.and to twobrother that he wanted of
replied “goodwhiskey,He asked kind of and he whiskey.”was what

give a Lyfordthen said he would him certain brand. paidGross
getprice whiskeyand that he could thethe asked was told at the

day.express in next Theseoffice Laconia the facts show an offer
paymentbuy, acceptancean of theoffer, price,to the of aand

delivery purchaser state, authorize,to in and if theythe this notdo
require, guilty. questiona verdict of No has been raised because

entirelythe transaction was with the defendant’s agent. The
found, general thingfact that as a the business the defendant car-

ried case,on at his was transacted as in thisoffice authorizes the
in agentinference that this case the acts of the were authorized or

by him and Roberts,ratified were his acts. State v. 55 N. H. 483;
Colby, 72; Bonney,v. 55 N. H. StateState v. 39 N. H. 206; State

Foster, 348,H.v. 23 N. 353.
specific finding upsetuponThe relied to the verdict is that Gross,

defendant, any propertythe did whiskeynot have in the delivered
Lyford.to But that fact immaterial. “A agentis servant or is

unlawfullyliable under selling spirituousthe statute for liquor,
property principal.” McGuire,the of his v.State 64 N. H. 529.

upon“Here no questionis the contract of sale. It is the act of
selling againstthat causes the mischief which the statute is aimed

punisheswhichand the statute a crime. .as . . Every sale
anby agent, regarded contract,as a is the sale of principalthe and
of agent; agentnot the but to thathold an who liquorssells with-
license, by generalout from principal,instructions his is not liable

gounder the statute as the seller would far defeat objectto the of
might committed,the law. The criminal beact and the mis-

accomplished bychief agent state,the in this while principalthe
jurisdiction, quite beyondresided in another the punish-reach of

ment. selling, think,The of weact constitutes the statutory
offence. It is made to license,a crime sell without and whoever
actually sale, though acting agentmakes the as for another, is

20.VOL. lxxvi.
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Haines,in v. 35 N. H.Perley, J.,C. Stateguilty offence.”of the
that an article forto us one who offers207, 208, appears209. “It

purchaser otherwise,of the or andupon applicationthesale, either
pursuanceinaccepted,is delivers the article ofwho, offerwhen the

sale, ordinaryaccordinga to the senseoffer, ‘sell’or makethe does
andstrangeIt would seem contra-meaning that term.and of

or asgoods commission,one sells onthat whodictory to maintain
Theanother, does not sell them.agent, salesman offactor,the or

a must be construed to be a contractthat saleargument assumes
propertyof alienates it and transfers his titleby which the owner

Itverya limited of the issubject.is viewBut thisto another.
by authoritysale,a when madesale, and valid thea evenno less

byprohibits. all sales unlicensed. . The statuteof owner.the
J.,by an C.Shaw,de as sales owner.”persons, salesas well facto

66,11 68.Hadley,v. Met.in Commonwealth
possessionnot haveobjected that the defendant didfurtherIt is

whiskey placefrom the ofand did not deliver thewhiskeyof the
of was as follows. The defendantBriefly, the course businesssale.

when suchliquor business as a licensed dealerengaged in thewas
in Laconia and Ashland. After thesepermissiblewasbusiness

licensing he into anliquor,the sale of enteredplaces againstvoted
Boston, gave him'-aliquors for a firm in whosellarrangement to

introducing Gross,Mr. E. C.pleasure insaying: “We takewriting
Any ordergoods Hampshire.for us in Newsellingis nowwho
by-.”promptlymay his care will be executedyou toentrust

occupied premisesabove, defendant thereceiving the hastheSince
for the offormerly by him as a licensed dealer saleusedin Laconia

talcing spirituousin andengaged orders forhas beenliquors, and
blankform an orderliquors. The case contains the ofmalt

Laconia, followingin terms:Gross, agent, theto E. C.addressed

Expressfollowing by Am. forKindly the ordersend“Dear Sir:
payment$— forfind of same.please enclosedwhich

PriceBrandsItems

truly,Yours

Allaccompany order. orders are receivedmustImportant: Cash
Boston,firms in Mass.”acceptance shippingtheofsubject to the

dealt, paymentagent Lyford afterwith whomThe defendant's
whiskeyquantityblank brand and ofwrote on such a theby Lyford,
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agreed upon “Name, Lyford, for, Laconia, IL,”and John call N.
firm,and sent same to the Boston who filled the at theirthe order

shipped whiskey byin theplace of business Boston and American
Lyford LyfordatExpress, to Laconia. ataddressed called the

byexpress whiskeyas directed Gross and the wasoffice delivered to
him, express charges.payinghe the

byIf the course of business indicated this blank had been carried
presented.questiona would be If itout, found,different were or

conclusively Lyfordproved, merely employedthe evidence that
to an order him firm Boston, directingGross transmit for to a in

spirituous liquorto to athem deliver common carrier in Boston for
transportation Laconia,in inquiryto him the would necessarily

nothinga But Lyfordtake different course. of that sort was done.
signrequested anynot to a blank kindwas of or description;

agency Lyfordthe matter the defendant’s was notof mentioned.
agentheard the washad that defendant the of a concern for the

takingpurpose liquor; placeof orders for but from what took at
time, purchased whiskeythe he understood he of Gross and did

not understand he had authorized Gross to whiskey shippedorder
to him.

facts,In itview of these is clear it was not found Lyford,that
through Gross, purchased whiskeythe in Boston, or that the title

Lyford goodstopassed when the Expresswere delivered to the
Company. Boston,The sale was innot but in New Hampshire;

passedthe in goodsand title Laconia when the were delivered to
Lyford placeat applythe where he was directed to for them. State

Leary, 459,N. H. 461;v. 75 Suit Woodhall,v. 113 Mass. 391.
provideddeliveryThis was that for in the contract of sale and

resulted from the oftransmission the order theto Boston firm.
Upon it deliverythese facts could be found that the in Hamp-New

equallyshire was actthe of the defendant if,as after the contract
made, employeeof was somesale other of his completedhad the
by handing whiskey Lyford.transaction the to In case,such the
beingtransaction misdemeanor, participatinga all therein with

knowledge (the himself,defendant his brother who made the sale,
and the employee goods)who thedelivered would be separately

principalsas the Nowell,liable in offence. State v. 60 H.N. 199;
Fetch,v. 1.State 58 N. H. If passthe title did not uponto Gross

delivery Expressthe to the Company, it inremained the Boston
owners; deliverythe by Expressand the Company as their agents,

completionin of a contract of sale made inhere, was violation of
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the ExpressWhether Boston owners or theof this state.the laws
knowledge partic-as wouldCompany with such make themacted

not, Gross, knowingly taking part inor a salein the offenceipants
state, uponof is liablecontrary to the law the the authori-liquorof

to the same as if hadprincipal,cited as extent heaboveties
transaction.the entireconductedpersonally

liquor byfor the sale of indicatedagencythe schemeWhether
generally followed,findsfound, the case is notbut whichthe facts

Statutes,112, amendments,orchapter Public itsa ofis violation
were, might importantIf it it be tobefore the court.not nowis

agency or formal. thethe was real Whateverwhetherascertain
firm, uponand the Boston thehowever, between Grossrelation,

Lyford,and Gross was the vendor.found, as between Grossfacts
Hampshire, paymentinof was made New wassaleThe contract

completed by delivery here. The trans-made, the wasand sale
Lyfordnot interstate. The fact thatandwas intrastateaction

did not convert the transaction into aexpress chargesthepaid
a of theThat was mere incident intrastatein Massachusetts.sale
Pennsylvania, 222 U.Banker Bros. v. S. 210.of sale.contract

emptyobjected to, that the defendant collectedThe evidence
upon bycontaining him,beer orders takendeliveredbeer cases

doing incompetent.business and wasthe of notto methodrelated
particularhaving relation to the transactionas noIf immaterial

tendencyitverdict,the could have had noto authorizesufficientheld
prejudicial.and was nottheproduce verdictto

Exceptions overruled.

the others concurred.J., dissented:Bingham,


