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larceny, and so far as the larcenous element enters into it the
law upon that subject applies. Hence it follows that if the descrip-
tion here employed would be insufficient in an indictment for larceny
it is insufficient in this indictment for embezzlement.

That the deseription would be insufficient in an indictment for
larceny is well settled by the authoritics. No reason is stated why
the “furs of various kinds’’ could not have been more fully described,
and it is apparent that a more particular deseription of what the
property was would be of substantial benefit to the accused. The
deseription of the property closely resembles that given in Hamblett
v. State, 18 N. H. 384, where the stolen property was set out as
“sundry bank bills, amounting together to the sum of $97, and of
the value of $97.”7  Parker, C. J., says: ‘“Upon all the authorities,
the indictment in this case is fatally defective. ‘Sundry bank
notes’ is quite too loose. The principle has been settled here.”
To the same effect is Lord v. State, 20 N. H. 404. So far as appears,
the authority of these cascs has not been drawn in question; and
for the sixty years and more which have elapsed gince their decision
it has been the practice in drawing indictments for stealing to
deseribe each article by its appropriate name and to allege its value.
The exception sometimes arising, where a particular description
could not be obtained, has no application here. There is no sug-
gestion that information was wanting and no averment in the
indictment that further particulars were to the grand jurors
unknown.

Ezxceptions sustained.

All concurred.

Hillsborough,
Feb. 6, 1912.

CHICKERING ¢. THOMPSON.

Where a stake is maintained by a licensee on land of the licensor in such manner
as o constitute an unreasonable interference with an adjacent highway, the
owner of the premises is not liable to a traveler who is injured thereby unless
he knew of the obstruction in {time to prevent the injury and had a legal right
to enter {or the purpose of removing it.

Casg, for personal injuries. Trial by jury. Transferred from
the January term, 1911, of the superior court by Miichell, J. At
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the close of thé evidence the defendant moved that a verdict be
directed in his favor, on the ground that there was no evidence to
warrant a finding of his negligence and due care on the part of the
plaintiff. The motion was granted, and the plaintiff excepted.

In December, 1899, the defendant leased a house to one Wells
and gave him permission to occupy an adjacent vacant lot until it
should be needed for other purposes. In 1901, Wells drove a stake
close to the sidewalk in front of the vacant lot, for the purpose of
keeping children from intruding upon his lawn. When the stake was
first set Wells called the defendant’s attention to it, was told by the
latter that it was all right, and thereafter maintained it in position
during the spring and summer months. April 18, 1908, the plain~
tiff tripped upon the stake, fell to the ground, and received the
injuries for which she seeks to recover.

Hamblett & Spring, for the plaintiff.
Doyle & Lucier, for the defendant.

Youwa, J. In the ordinary case, the test to determine whether
it can be found that a landowner is in fault for an injury caused by
a, condition of his premises created by others is to inquire whether
he knew or ought to have known of the condition in time to pre-
vent the accident; and if he did, whether he could have entered
legally to remedy it. Rockport v. Granzte Co., 177 Mass. 246. If
he could not have entered legally for that purpose, it cannot be
found that he is in fault (Ingwersen v. Rankin, 47 N. J. Law 18);
but if he might, it may be found that he stands just as he would if
he had created the condition complained of. Freeholders v. Com-
pany, 74 N. J. Law 355. :

As Wells’ oceupation of the vacant lot was that of a licensee,
the defendant might have entered at any time to remove the stake.
Rockport v. Granite Co., supra. Consequently it may be found
that he is in fault, if maintaining such a stake in such a place for
such a purpose was an unreasonable interference with the highway.
If it is found that maintaining the stake was an unreasonable thing
to do, it does not necessarily follow that the plaintiff can recover
in this action. The duty of not doing anything to interfere with
the use of the highway was imposed on the defendant for the bene-
fit of travelers, and not for those who might attempt to cross the
vacant lot either with or without Wells’ invitation. Towne v. Thomp~
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son, 68 N. H. 317; Cate v. Blodgett, 70 N. H. 316. So if the plain-~
tiff was injured in going toward the back of the lot or in returning
to the sidewalk she cannot recover; for there is no evidence that
the defendant knew or ought to have known that travelers were
in the habit of leaving the sidewalk at that point for that purpose.
Burrill v. Alexander, 75 N. H. 554.

If it is conceded that the plaintiff knew Wells was maintaining
the stake, it cannot be said as matter of law that she is in fault
merely because she forgot about it. Neither can it be said it
conclusively appears that she is in fault because she failed to see
the stake in time to avoid coming in contact with it; for it might
be found that it was so small and so near the color of the ground
that it was not likely to attract attention.

Exception sustained.
All coneurred.

Cheshire, E
Feb. 6, 1912.

New Enxcranp Box Co. ». PrenTiss & a.

Where an owner of lumber, having been wrongfully enjoined from selling the
same, applies for an assessment of damages under an injunction bond, he is
entitled to recover the difference between the price obtained for the merchan-
dise and the amount he would have received but for the restraining order.

Where a sale of all the timber upon a lot is wrongfully enjoined at the suit of
one claiming only a part thereof under a contract of purchase, the owner is
entitled to recover for the loss sustained upon the entire amount of lumber by
reagon of his implicit obedience to the order of the court.

Morion, for the assessment of damages provided for by an injune-
tion bond. Trial by the court. Transferred from the October
term, 1910, of the superior court by Mitchell, J. The defendants
brought an action of debt upon the bond, which was conditioned
“to pay and satisfy all such damages as may be occasioned to said
Prentiss & Wilder by reason of said injunction, in case said pro-
ccedings in which said injunction was issued should be determined
againgt the New England Box Company.” The court ordered thaf
the original proceeding in which the bond was given be brought
forward for the assessment of damages (75 N. H. 605), that action




