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good adequate purchasesfor anin faith and consideration a stock ofwhoOne
notifybulk, proposedin omits to the vendor’s creditors ofbut themerchandise

69, 1909, chargeablechapter iswith Laws not as trustee ofsale in accordance
goods purchased.the thefor value of sothe vendor

Foreign question charge-The relates to theAttachment.
July 5, 1910, principalability About the defendantthe trustee.of

in hein which had a stock of merchandisekept pool room Concorda
$136.12in thebulk to trustee for and received thathe soldwhich

and thiscash from him. Afterward before action wasinsum
goods regulardisposed of the in the ofbrought, the trustee course
partiesthe notthe time of sale the did know of thetrade. At

goods (Lawsregard 1909,sale of a stock of in bulkin to thestatute
69) comply specifiedwith thedid not conditionsc. and therein.

heldsuperior chargeablefacts the trusteeUpon the courtthese
excepted. April term,the$136.12, and he Transferred fromfor

by Wallace,1911, superior C. J.the courtof

(RobertFlynn orally),Remido & Hollis Jackson for& andStarr
plaintiffs.the

(Mr.Joseph Donigan Donigan orally),Howe A.Martin & and
the trustee.for

plaintiffs chargeto the trustee for theWalker, J. The seek
by principalthe defendant thegoodsstock sold tovalue the ofof

adequatepaid an consideration andtrustee, which the latterfor
regularindisposed of the course of business.has sincewhich he

uponthethat in the absence of statute which theIt is conceded
(Laws 1)c. therely 1909, 69, s. would be deemedsaleplaintiffs

discharged. The statute referredthe trustee beand wouldvalid
anyin apartbulk of or the whole ofis follows: “The saleto as

ordinaryin course ofmerchandise, otherwise than theofstock
prosecution of the seller’s busi-regularin the and usualtrade and

against thethe creditors ofness, be and void asshall fraudulent
from sellerand receives theseller, purchaserthe demandsunless

seller,of the andand addresses of creditorswritten list of namesa
knowledgebe, to best of hisby seller, oath,the to theundercertified
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full, accurate, completebelief, a of creditors;and and list his and
purchaser shall,the at days taking posses-unless least five before

becoming the merchandise, payingsion and owner of such or there-
notifyfor, personally, by registered mail, everyor creditor whose

list, proposedname are stated inand address said of the sale and
of the terms and conditions thereof.”

plaintiffs’ positionThe is that under this the instatute sale
question againstfraudulent and as them,was void creditors of the
vendor, they bythat are toentitled recover theirand debt trustee

itprocess gaveof the vendee. If is assumed that the statute them
right by anthe to secure their claim attachment of the stock of

goods vendee,ofpossessionin the it theythe does not thatfollow
chargecan him as a trustee of goods.the vendor for ofthe value the

purportsstatute to make such a sale againstThe void as creditors
seller, although partiesof the the goodacted with the utmost faith

purposeand noentertained to defraud or to embarrass the seller’s
in the collection of sale,creditors their claims. The which was

againstotherwise as everybody,valid is againstmade invalid as
creditors, as mattera of law. It is declared fraudulent when no

by parties.fraud was the byintended As was said the incourt
Thompson Esty, 63,v. 69 N. H. 55, regardin to the effect of the

possession byretention of the the ofvendor the chattels sold:
“Though it or paidis found that theadmitted vendee to the vendor

full property,the value of the that no actual wasfraud intended
committed,or no misled,and that was deceived,creditor or injured
anyin respect by the transaction, pronouncesthe law it fraudulent

showing many,and void.” After that in if not majority,in a of
the cases appliedwhere this rule has been it has resulted in evident
injustice, it was held that the rule should be confined within the

of applied,limits the cases to which it beenhad beand not extended
applicationto cases itswhere not necessarily bywas required the

authorities; that no one but a creditor of the vendor who had
propertyattached the could have the sale set aside on ofaccount

the fraud; assigneeconstructive and'that in insolvency, thoughan
representing creditors, right.all the notdid have that An attach-
ing creditor has judgmentwho obtained his isfor debt alone en-

appropriatetitled to property held,the so againstas the innocent
paidwho fullvendee has the vendor it.a consideration for In the

discussion,course of the opinionthe court refer to inthe Boardman
v. N.Cushing, 105, say:12 H. unequivocal recog-and “This is an

rightsofnition the of presumptivelycreditors to set aside a fraud-
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property,the but tbeconveyance upon an attachment ofulent
emphaticequallytbe assertion that thealso containsopinion
regardrights, without to the actual intentionof suchenforcement
isresulting injury, not to be extended to casespartiesthe or theof

equitable principles. charge aof Torequiring applicationthe
of a sale offoreignin attachment on account fraudulenttrustee

a allprovedbe as fact from the relevantmustproperty, fraud
case, a lawthe and not declared as matter ofcircumstances of

might a fraud-which as evidence indicatefrom a few circumstances
purpose.”ulent

tovoid as creditors” relates to attach-phrase “fraudulent andThe
title, which,to the untilseek aside vendee’sing creditors who set

parties sale,to thetitle. As between the theaside, is a validset
remains in him until it is vacatedvendee and itpassed to thetitle

proceedings thatupon instituted forby the vendora creditor of
property. Though thedisposes of theor until the vendeepurpose,

legal itstatute,in the in effect means voidableusedword “void” is
suggested,attaching creditor. But as aboveof anat the instance

process against the notto vendee iscreditor who resorts trusteea
propertynot attach the and seekattaching He doescreditor.an

acquires upon prop-He no lien thetitle.to defeat the vendee’s
Records, 390, mayH. It inac-N. 398. not beerty. Corning v. 69

sale, chargebut trusteethe seeks to thesaycurate to that he affirms
processground. “Thatequitablesome trusteeuponfor its value

parties arerightsthe of theequitable proceeding in whichis an
that, inequitable principles, and the absenceupondetermined

intent, chargedbe forin the trustee cannot chattelsof fraud the
toproperty belonginginunless has his handspossessionin his' he

andlegal righthas to takethe defendant thedefendant whichthe
ofthis state citationcarry away, propositions for which in theare

Corning Records,superfluous.” sufra,v. 396.authority seems
recog-general principle isalso, there cited. ThisSee, authorities

Farwell, 183,H. it wasin Dole 72 N. whereappliedand v.nized
plaintiff foreigna inthat, against trustee,the attachmentheld as

earningsassignmentan of futurequestionthe. whethercannot raise
matterfraudulent as of law.by defendant isthe

by plaintiffs, theMorse, 529,H. theIn 58 N. citedGuttersonv.
conveyedproperty fraudulentlychargedwas for the value oftrustee

sold, it wasconsideration, he had becausehim without whichto
thecharged, uponso andthat he be notequitable justand should

Havingproperty.setting title to theground of aside the trustee’s



Murphy.McGreeneryN. v. 341H.]

fraudulently property it,received the sold equitydefendant’s and
required that should account for its valuehe to the defendant’s

authoritycreditor. The case is propositionnot an for the that
may chargedone sued as a trustee be propertyfor the value of sold

byhim defendant,to the when there was no fraud in fact connected
paidwith the sale and when he had the defendant a full and fair

consideration for it. Equity requiredoes not or authorize such a
holding. Bank Clough, 178,v. 43 N. H. 187. In viewPittsfield

the uponof settled law this state this subject, apparentlyof con-
trary holdings (Jaques Tinsleyelsewhere & Co. Co.,v. Warehouse 131

1; Kohn Fishbach,Ga. v. 69)36 needWash. not bo considered.
In the question legislatureenactment of the statute thein of

1909 furnished no ofevidence an to aintention establish new rule
for the conveyancescollection propertyof debts in cases of of by
debtors, merelywhich are in fact,fraudulent law but not in nor to

equitable processextend the foreignof attachment to such cases.
The applyintention was to the doctrine of constructive fraud to

personalsales of property, circumstances,under certain which
before regardedhad been as valid sales. The designedstatute was
to doctrine,extend the but not affect orto theincrease remedies

have appliedthat been in fraud,cases of constructive as contrasted
with cases of furnished,actual fraud. It therefore, justificationno
for charging the in proceeding.trustee this

This result it unnecessaryrenders to question,theconsider
argued byraised and counsel, constitutionalityof the of the statute.

Exception sustained.
All concurred.


