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superior hearing upona cause is remanded to the court for furtherWhere certain
issues, appointed in anmaterial a master to find the facts accordance with

opinion supreme court is not the trial of notof the restricted to facts included
case,in the former when neither the order of reference nor the decision on which

provideit is for such a limitation.based
evidentiary uponcase,In the facts found at the first trial are not conclusivesuch

may byhearing, master,be modified'or falsified the if deemedthe second but
may uponerroneous; adduced the resubmittedand the evidence which be

only by competency.generalthe rules ofissues is limited
theory questionsproceeded upon the thetwo trials of a cause have thatWhere

statutory objectioninvolved,were the that thoseof laches and limitation
formally presented by pleadings regarded'asthe is to be waived.defences are not

Equity, plaintiff’sthe to certain farmBill in to establish title a
resulting reportedThis is same case that isby means of a trust. the

hearingN. H. 241. a further before a master on certainin 72 After
dismissed,issues, superioror the court ordered the bill andfacts

term, 1911,plaintiff excepted. Aprilfrom thethe Transferred
by Pike,superiorthe court J.of

(Mr. orally), plaintiff.Hollis & Murchie Hollis for the

(Mr. Dudley orally),Dudley & Lowe for the defendant.

the titlepartiesbetween the relates toWalker, J. The issue
claiming equitablehe the ownerfarm, plaintiffto the the that is

resulting trust, that sheconsequence a and the defendantof it in of
by any plain-in favor of thelegal unincumbered trusthas the title

father, itplaintiff’s to whom wastiff, by virtue of the will of the
case, the court madeconveyed Uponin the first trial of the1864.

they inruled that “constitutedfindings fact andcertain of law.a
plaintiff,”in thedecree favor ofresulting trust ordered aand

theyif “do not constituteorder thatsubject, however, to the further
judgment.”to Thedefendant is entitledresulting trust,a the

(Crowleycourt, and it was heldto thiscase was then transferred
constitute241) reported did notN. H. that the factsCrowley,v. 72

provisions ofthat, “according to theresulting trust, andin law a
But it was said:judgment.”case, should havethe the defendant
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furtherrequire plaintiffthat the should have aseems to“Justice
opportunity applyhimit; and afford an toif tohearing he desires

is, discharged.”made here casehearing, the ordersuchfor
superior for aplaintiff applied to the courtSubsequently, the

triedhearing granted; justicewas and as the whowhichfurther
appointed “to finddied, the court a masteroriginal case hadthe

supreme court.”opinionwith the of thefacts in accordancethe
conveyanceoriginalthe time of the toreportedmaster that atThe

father, 1864, resulting premisesin trust in theJohn, plaintiff’s athe
theplaintiff; that his father disavowedin favor of the butarose

plaintiff,1875, knowledgein the of the and continuedwithtrust
premises twenty yearsmore than beforeoccupation of the forhis

thereof, thatsuit, claiming to be the owner andbringingthe of this
byright the farm is barred laches and the statuteplaintiff’sthe to

dismissed,superior court ordered the bill andof limitations. The
ground findingplaintiff excepted upon the that the of the dis-the

evidentiary originalin theis with an fact foundavowal inconsistent
position,In this it is insisted that the master couldsupportcase. of

tending disprove any beforenot consider to of the factsevidence
theybound to were truereported, but that he was assume that

only tending proveevidence to other factsand to hear and consider
already Ifreported.with the facts it is assumednot inconsistent

ininconsistency findings, questionan the thethat there is such
plaintiff’s depends uponwhether contention is sound a consid-the

master,eration of extent of the reference to the as indicatedthe
upon plaintiffin theopinionthe former transfer of the case. The

the to the factsexceptiontook no to reference the master “to find
opinion mightin the supremeaccordance with the of court.” He

hearingsuperior scopehave court to limit the of therequested the
findingbefore to the of not includedthe master additional facts

case, might rehearingin he inthe former or have asked for a this
court; requests, presumedhe made no such he is to havebut as

opinionsuchassented to a trial of facts before the master as from the
equitable.and seemsjuston the former transfer seemed to be It

plain just permit plaintiffnot be to introducethat it would to the
support original findingsin of the that were favorable toevidence

inpreclude offeringthe defendant from evidence contra-him and to
upon theorythereof. The reference was not made the ofdiction

allowing mightplaintiffthe to introduce such evidence as he choose
byexcluding all evidence offered the defendant.ofand

hearing be limitedopiniondid the intimate that the shouldNor



Crowley Crowley.344 v. [76

drawingto inferences from the facts then court,before the without
the aid Ifof further evidence. the facts were sufficient to authorize

drawing necessarythe of the inferences support judgmentto a for
plaintiff, suggestedthe it in opinionwas not the hearingthat the

plainlyshould be so limited. The court contemplated a further
mighthearing upon such evidence as competent,be and such was

adopted byprocedurethe the master. equallyBut it is clear that
requirement suggestionthere was no or evidentiarythat the facts

trial, bearingthe specificfound at first on the issues submitted to
master,the should not be modified byor even master,falsified the

tendingor that no evidence should be received to that result. Nor
any bythere rule of they adjudicata.law which became res Cloughis

H.Moore, 63 N. 111.v.
granted plaintiffThe court the the favor of “a further hearing

it,”if he because itdesires did not seem that there had been a full
plaintiffhearing, The requestssubmitted to the master certain

findings, the most of which were in favor,for made his and which
had,the thatestablished fact he at the time conveyanceof the

inJohn, resultinga trust theto land. But he also asked for a find-
ing that there was no of the 1900,disavowal trust before so that he

bynot be barred the bywould statute of limitations or laches.
request upon followingwas based the in opinion:This statement the

resulting“If there in case, questionswas a trust this the whether
recognized plaintiff’s rights outset,the so,John at the whether—if

subsequently changed positionhe his trust,—and disavowed the
so, change made,if the plaintiffwhen was whether the knew—and
it, oughtor under the circumstances it,of to have learned of —are
questions of fact that cannot be inall determined this court. It is

say reportedsufficient to that the facts conclusivelydo not show
plaintiff’s remedythe barred,that would be if he originally had

words,In the sayone.” other court was unable to as a matter of
plaintiff’s rightwhether the quelaw as the cestui trust was or was

bynot barred the statute of limitations. importantOne fact to be
the time trust,found was when John the ifdisavowed there was

The court dida disavowal. not understand that it had been de-
termined that there no 1900, plaintiffwas disavowal before theas

had,ifassume;seems to it it would questionnot have treated that
one,openas hearing uponan to be determined a further theby

application plaintiff.of the Whether there was a disavowal of
by the ownershipthe trust trustee under a claim in himself,of

so, occurred,and If when it tried; positionwas an issue to be the
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1875, plaintiffin thethat it occurred whilethe wasof defendant
plain-Upon questionuntil this theit not made 1900.insisted was

originalin the case that John “neverthat as it was foundtiff claims
untilplaintiff premises]he themthe that ownedclaimed to [the

finding, or re-1900,” precludedin the was fromtime mastersome
June, 1875, hisevidence, plaintiffthat the before “askedceiving

mortgage. of the farmmother . . for a deed or afather and
totherefor, they givedeclined to itpaymentof his andbecause

plaintiff“the father and mother both assured thehim,” and that
him thethey pay every paidback to cent he had towardwould

dis-evidence,this the master found the fact of theplace.” From
hisavowal, plaintiffthat it constituted notice to the thatand

ownershipdenied his of the farm.father
If, claimed, findings inconsistent, it does notas is these two are

did,appear the master not authorized to find as he or thatthat was
alreadyAsreject findingcourt must his as unauthorized.the

shown, reference, language oflanguageneither the of the nor the
anybased, foropinion upon provideswhich the reference wasthe

case, objectthe thelimitation. Nor do the circumstances ofsuch
view, procedure suggestedin furnishthe court had or the mode of

implicationthe intended.ground for that such a limitation was
plaintiff’s reasoning absurdity that whenThe would lead to the

specific upon furtherreportthe court recommits a to find a fact
evidence, hearing appearshad if itno can be or evidence admitted

thoughoriginal report, justicethat the fact was in the evenfound
requires hearing reopeninga that extent.a further and of the case to

in thereport competent proofthe first "wouldnot be evidence ofAs
(Hunter Carroll, 262, 264),in it N. H. the refereefacts contained v. 67

upon theory onlythisor master could at most receive evidence
mightsupporting original finding, notwithstandingthe counsel

proofconclusive that it If in this case theoffer was erroneous.
conclusively proved plaintiffdefendant’s evidence that the now

in thethat John claimed 1875 to be the absolute owner ofadmits
plaintiff’s objection,itpremises, againstcould not be received the

reasoning supposeif this is sound. Or the court had said there
ought questionbe a further trial of the whether in Gossto 1864
conveyed John,the there reference of thatfarm to and was a
question upon request plaintiff,the of the that fact foundcould not

hearing rather,the be contradicted the wouldsecond;at first at or
pur-it be to infer the it Thenot fair that court meant what said?

pose withholding judgment againstof the in thecourt order for
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permittingthe plaintiff, reopenedand the case to be for the retrial
of issues, promotecertain material was to and jus-not to defeat
tice. in grantedThe court effect upon pointsa new trial certain or
issues attemptand not limit the generaldid to rule as to the
admissibility competent mightof the byevidence that be offered the
parties.

Upon the submission of the issue of a disavowal of the trust to-
the master, ordinarilyit would be competentunderstood that all

uponevidence issue mightthat would be received. It be proved
by ownership expressed directlyJohn’s claim of plaintiff,to the

indirectly byor others,similar claims made to plaintiffwhich the
of ought of, byknew or to have known or these proofboth modes of

opinioncombined. But it is insisted the onlythat of the court
proof,authorized the master to consider the indirect because the

appearedfact in the former case that John never theclaimed to
plaintiff be the the farm languageto owner of until 1900. The of

court, adopted by plaintiff requests, interpretedthe the in his is thus
mean, says,to not it limitation,what “a disavowal” without but

provable only byan indirect disavowal or a disavowal claims of
ownership people words,plaintiff;made to other than the in other

given languagethe effect to the is that the court intended to submit
master, issue, only partthe butto not the whole a certain of it.
purpose expressed language admittingSuch a could have been in

onlyno if the court meant that anof doubt: indirect claim of owner-
ship by master,by languageJohn was to be tried the would undoubt-
edly employed expresshave been to that intent ofwithout the aid
ingenious implication; expressedand the fact that it is not so leads-
to the conclusion that no such intent was entertained. Petition M.

M. R. H.R., 570,& N. 572. true, plaintiff68 While it is theas
argues, findings reopenedthat all the were not newor set aside and a

granted case, equallytrial of the whole it is true that such facts
specified by reheard,or issues as were the court were intended beto

plaintiff applyif the fit hearing; speci-saw to for a further and the
fication of a certain fact or issue was not a limitation of the evidence

by anybe except generalto adduced rule the competency.rule of
opportunity specifiedThe issues, grantedfor a new trial of theto

uponplaintiff equitable grounds, designed himwas not to afford
opportunity inequitable byan to enforce a narrow and rule which

competent byand evidence offeredmaterial the defendant would1
requirebe excluded. Justice seemed to the court to thethat whole-
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N.Raynes Raynes, 55 H.tried. v.disavowal should beissue of
514.

statuteargument made that the defence of theThe further is
pleadingstheinterposedbe becauselimitations and laches cannotof

may bequestions. But however thatin the case do not raise those
If it hasquestion procedure, objectionthe comes too late.ofas a
opinionit, byor theany merit, plaintiffthe has waived is bound

thenexpresslyit that “the caseoriginal case,in the where was held
subjectexpress continuing nature,of and isresembles an trust a
havinglike trialsthe of limitations in manner.” Bothto statute

theory questionsthe the of and the statuteproceeded on that laches
rejectedinvolved, those defences cannot now beof limitations were

pleading.mere ofas a matter

Exception overruled.
All concurred.

Hillsborough, l
5,March 1912.

Harrington Ap’ts,& v.a., Manchester.

conveyance by plan,A of lots reference to a recorded which shows the subdivisions
proposed streets, unequivocalof a of land with dedicationtract constitutes an

ways public use; right passageof such to in is in theand such case a of vested
public acceptance by municipalwithout a formal theof dedicated street the
authorities.
private acquire rights against by possession.publicA individual cannot the adverse

Appeal, finding county awardingfrom a of thecommissioners
appellants damages highway purposes.nominal for land taken for

by the September term, 1910,Trial court. Transferred from the
superior bythe Wallace, J., agreedof court C. an statementon

of facts.
1, 1872, Amoskeag Manufacturing CompanyNovember the con-

veyed appellants’ grantorsto the in de-a tract of land Manchester
“Westerly street, measuringscribed as follows: on Elm onethere

feet;hundred northerly street, measuringon Grove there one hun-
feet; easterly twenty-foot passageway, measuringdred on a there

feet; measuringone hundred southerly 1546,on Lot No. there one
grantedhundred .premises beingfeet. Said Lot No. 1851known as


