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recommendation, and a bond, as required of the person to whom the
license was originally granted. That all of these things are essen-
tial to the creation of the right in the transferee is evident, both
from the very character of such right and also from the language
employed in the statute providing what shall be done, not by the
person to whom the license ¢s, but by the one to whom it 7s to be,
transferred, making these acts, therefore, precedent conditions to
any transfer of title or right.”

“Such license, when issued, is not a contract between the mu-
nicipality and the licensee in which the latter has a vested right, but
it is a mere permit which is not transferable except such transfer
be authorized by ordinance and then only in the manner and form
prescribed.” Hell v. Sheridan, 128 Mo. App. 415, 419. That a
liquor license is not assignable under Massachusetts law so as to
bind the licensing board is clearly stated in T'racy v. Ginzberg, 189
Mass. 260. See, also, Commonwealth v. Lavery, 188 Mass. 13;
Hoagland v. Hall, 38 N. J. Law 350; Joyce Intox. Liq., s. 298; 25
Cye. 625.

If Howe’s assignment in some sense transferred to the assignee
his right to sell intoxicating liquors, and if as to him it transferred
the license (In re Wiesel, 173 Fed. Rep. 718), it did not bind the
state. As to the state, he remained the licensee and was responsible
‘to it in that character for the conduct of the business at the place
designated, when he entered the building and furnished the little
girls with liquor. As he thus violated the terms of his license, his
bond became liable to forfeiture therefor. The order must be,

Pettiton dismissed.
All econcurred.

QGrafton, ;
May 7, 1912.

Crarx, Ap't, v. Crarx, Adm’r.

The taking of the deposition of the adverse party by a defendant administrator
is an election on his part to testify generally and renders the plaintiff a competent
witness in his own behalf at the trial; and this result is not affected by a prior
agreement between the parties that the deposition is not to be filed, as required
by section 11, chapter 225, Public Statutes.

ProsaTe APPBAL, from the disallowance of a claim against the
decedent’s estate. After the appeal was taken the defendant sum-
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moned the plaintiff to give his deposition. Before it was taken
counsel agreed to waive the defendant’s obligation to file the deposi-
tion, as required by section 11, chapter 225, Public Statutes. The
defendant intended to avoid the right of the plaintiff to use the
deposition at the trial by means of this agreement, but the plaintiff
had no such understanding. At the trial the defendant did not
elect to become a witness. The plaintiff was excluded from testi-
fying generally and cxcepted. Transferred from the May term,
1911, of the superior court by Mitchell, J.

Alvin F. Wentworth, for the plaintiff.
Bdward J. Cummings, for the defendant.

PrasiuEg, J. By taking the plaintiff’s deposition, the defend-
ant made the plaintiff a witness in the case. A person giving a
deposition is a witness, and his answers to the questions put to him
are testimony. The act of the administrator in thus calling the
adverse party to testify in the cause was an election on his part to
testify generally. The finding in the case that there was no such
election at the time of the trial is a conclusion of law and not con-
trolling here. Palmer v. Bass, 69 N. H. 300. Having so elected,
he could not withdraw his election to the manifest detriment of
his opponent.

The agreement made by counsel before the deposition was taken
does not affect the result. It merely relieved the administrator from
the duty to file the deposition at once. P.S., ¢. 225, s. 11. It did
not take from the deposition its character as evidence, but merely
left it to be dealt with like a deposition of one not a party.

The understanding of the administrator’s counsel, that by this
agreement he had avoided the usual legal consequences of calling the
adverse party as a witness, is iramaterial. The opposing counsel
had no such understanding, and the agreement of the parties does
not go to such an extent. The plaintiff was a competent witness
for himself at the trial.

Exception sustained.

All concurred.




