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made before the property is appropriated to pay the partnership
debt.  Bowker v. Smath, 48 N. H. 111. Money held on trustee
process is “appropriated” within this rule at the time the trustec
pays it by order of court to or for the use of the plaintiff in the
action in which it is attached. The court had decided that White
was entitled to judgment and ordered the trustee to pay the money
to a recciver, to hold for the use of either White or Decker, as their
right should appear, long before Decker attached it. The money,
therefore, had been appropriated to pay White’s elaim when Decker
attached it. Consequently he takes nothing by his attachment.

Case discharged.
All concurred.

Rockingham,
June 4, 1912,

Evang ». WATKINS.

The fact that a husband is in the possession and control of a farm purchased with
his funds, but to which his wife has the legal title, warrants the inference that
he oceupies as tenant, in the absence of evidence that he is her servant or agent.

A tenant of a farm can maintain trespass quare clausum against one who enfers
and cuts grass by virtue of a purchase from the owner of the premises prior to
a legal ternination of the tenancy.

Trusrass quare clausum. 'Trial by the court. Transferred from
the April term, 1911, of the superior court by Pike, J.

The plaintiff bought the premises in question in 1907 and paid
the purchase price from his own money. His wife having refused
to live there unless the title was taken in her name, the deed was
made to her, and they lived on the premises until 1910. Some months
prior to the alleged trespass, the plaintiff’s wife left him and sub-
sequently gave the defendant a bill of sale of the standing grass, for
which he paid her $50. The treépa,ss complained of is the entry
and the cutting and removal of the grass by the defendant. At
that time the plaintiff had sowed oats upon a portion of the prem-
ises and before the defendant’s entry forbade him to enter or cut.
If upon the foregoing facts the plaintiff can maintain this action,
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a verdict of $50 is found for him; otherwise, there is to be a ver-
dict for the defendant.

Eastman, Scammon & Gardner, for the plaintiff.
Shute & Shute and Arthur O. Fuller, for the defendant.

Parsons, C. J. The action is trespass quare clausum. The
court found a verdict for the plaintiff, if the plaintiff could main-
tain the action upon the facts stated. This, as the finding is ex-
pressed, is understood to mean a verdict for the plaintiff if one could
be found from the facts reported. The plaintiff was in possession.
His possession was a sufficient foundation for the action against
the defendant, who had no title unless the plaintiff’s wife by the
sale of the grass could give the defendant a right to enter upon the
land. This she could not give unless she might herself rightfully
enter and take the grass. The facts are briefly reported, but they
are sufficient to authorize the verdict. Assuming upon the facts
stated that the wife was the legal owner of the title, free from the
control and interference of her husband, she as owner could not
rightfully enter if her husband was rightfully in possession of the
premises, unless he occupied as her servant or agent.

In 1907, the plaintiff bought the premises and paid for them,
intending to take the deed in his own name. But his wife protest-
ing that she would not go there to live unless the title was taken
in her name, the conveyance was made to her; and it is inferred
that the family went “there to live’”’ and occupied the premises
(which appear to have been a farm) until some months before
the alleged trespass, when the husband and wife separated, the
husband continuing in the possession, having “‘sowed oats upon a
portion of the premises.” From these facts it could be inferred that,
although the deed was taken in the wife’s name, the husband had
the control and management of the farm upon which the family
lived.

Where the wife has the legal title to a farm managed and con-
trolled by her husband as if he were the owner, it is held in Albin
v. Lord, 39 N. H. 196, 204, 205, that, in the absence of evidence to
the contrary, it is to be presumed that he holds and occupies as her
tenant, under some agreement by which the crops are to be appro-
priated for the benefit of the family, rather than that he carries it on
for her in the capacity of a servant or hired man. But in State v.
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Hayes, 39 N. H. 450, this conclusion was considered t6 be erroneous,
and it was there held that whether the husband occupied as the
tenant or servant of hig wife was o question of fact. There is no
evidence that the husband was the servant or agent of his wife in
the management of the farm, or that he went into the occupation
of it againgt or without her consent. Upon these facts the only
conelusion that ean be reached is that he occupied as her tenant;
and no other contract being shown, it must be held that he occu-
pied as tenant at will (P. 8., ¢. 246, s. 1), presumably {rom the
nature of the property as such tenant from year to year. But
the wife as owner could not lawfully enter and take the crops against
him as tenant at will until the tenancy was legally determined.
P. 8., ¢. 246, s. 2; Plummer v. Currier, 52 N. H. 287, 295, 296;
Dickinson v. Goodspeed, 8 Cush. 119; Hilbourn v. Fogg, 99 Mass.
11. There was no evidence that the plaintiff’s tenancy had been
determined prior to the defendant’s entry. As the plaintiff was
rightfully in possession, he could maintain this action against the
defendant claiming under the owner of the premises. It is there-
fore unnecessary to consider the question of resulting trust and that
of the husband’s right in the wife’s land under the statute (P. S.,
¢. 176, s.1) which have been argued,

Judgment for the plainizff on the verdict.
All concurred.

Belknap,
June 4, 1912,

BropguTr 7. PARK.

The fact that counsel in closing argument urged the jury to agree for the reason
that, further litigation would be burdensome does not furnish cause for setting
agide a verdict.

Where a witness who is unfamiliar with a plan of land used at the trial has testi-
fied that he identified a certain point upon the premises in the presence of
another person, evidence of the latter as to the location of that point upon the
plan, introduced solely for the purpose of explaining the former testimony, is
not objectionable as hearsay.

A forfeiture recovered under section 1, chapler 244, Public Statutes, does not bear
interest until after the verdict.




