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Co.,Railroad, 285, 290;H. Carr v. Electric 7069 N.Deschenes v.
Works, Saidel,N. H. Cohn407;Dame v. Car 71 v.308, 310;H.N.

126,H.Reynolds Co.,v. Fibre 73 N. 131.558, 568, 569;71 N. H.
makingin the of theof all evidence that examinationThe absence

investigation havemade such an as mustdefendantpremises the
by-­suppliedthe beher the of cover cannotto conditiondisclosed

128,H.Wright Railroad, 133;74 N. Gibsonv.guess conjecture.or
be when342, Especially-H. 344. must this trueRailroad, 75 N.v.

she had ever seenof the whetherinquiry wasno made defendant
it,aattempt weight placedto lift it or onantilt fromthe cover

only by thehave been the means whichdiscloses tothe casewhich
questionThe is not as to thebe discovered.coulddefectsecret

plaintiffdenial of a fact thegiven to the defendant’sweight beto
anymerelybut whether evidence was offeredprove,toboundwas

none, is,discloses and the orderThe casethein affirmative.

Exception sustained: verdict thefor defendant.

All concurred.

Merrimi
28, 1912June

v.Street Shirt Co. Place.Bates

shipment,provides for a certain of creditof term after thea salecontractWhere
goodsaction for sold and delivered until themaintain ancannotvendor evira-

shipmentstipulated ofterm after a merchandise which the vendeeof thetion
accept performancein of the contract.accepted, bound toor was

refusing goods purchased theyvendee, on credit because failafter toaWhere
accept theyorder, agrees to them on condition that shall behistoconform

contract, rightcomply his ofthe waiver the to rescind doeswithtoaltered
right stipulatedimplylaw, a of his to theof waiver credit.not, matteras

accept goods uponwrongfully credit,refuses to sold thepurchaser vendoraWhere
price begunagreed in after the ofmay a suit the term oftherecover eviration

immediatelymay to treat the contract as terminated andelectcredit, or he
damages beingbreach, in latterits the the case the differencebring foran action

agreed price and its in theof the merchandise value hands of thethebetween
vendor.

goods and delivered. Trial atAssumpsit, for sold the October
Pike, J., reportedcourt before who thethe-superiorterm, 1911, of

parties.of therequestat thefacts
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1907, plaintiffs’spring gaveIn of the defendant thethe salesman
shirts, pricea the of $235.25,order for which towritten amounted

per paidasubject seventy daysdiscount of six cent ifto within
shipment, Septemberfrom of was to be madedate which 1. The

shipped September byingoods were and received the defendant
examination, they18. Upon the defendant wereSeptember found

ordered,as the on differingnot label each shirt from the de-one
order, acceptin and he refused tothe them for this reason.scribed

correspondenceconsiderable parties.There was between the Jan-
1908, plaintiffs25, defendant,the wrote theuary acknowledging

the due to the salesman,error was carelessness of theirthat and
say“Allcontinuing: you this, youcan to iswe that if will return

tickets, garmentswill the put goodthe shirts wo remove inthe
youorder, reship expense you.”and them to towithout Accord-

shippedthe the theingly plaintiffs,defendant shirts to replacedwho
desired,labels others such aswith the defendant reshippedthe and

goods Februaryhim Theyto some time afterthe 17. were received
February 16,27.by plaintiffs:the defendant heMarch wrote the
fallshirts are and winter shirts“These and were ordered for that
impossiblewill be disposeIt for me to oftrade. them until next

fall, propose buyand I do not to springthem for neg-shirts. The
ligee right theyand flannel shirts I can use all and acceptedwill be

sixtybill, perterms on theat the six cent extra from date of last
. .shipment my mistake,to me. . isThis not and I do not

why upmyselfI load goodssee should with unsalable at this season.”
17, plaintiffsthe throughMarch drew on the defendant a Con-

presentedcord bank. When the draft was to the defendant, he
plaintiffs givenlearned that the had instructions for its collection

paid. 20,if not March the defendant returned all exceptthe shirts
by freight plaintiffs.toseventeen the Those which he retained had

throughdamaged carelessness;been his inand his ofletter March
20, refusing accept shirts,to the he enclosed his check for the billed

ofprice plaintiffsthe seventeen. The check, refusingthereturned
accept it or goodsto to receive the from the railroad company,

plaintiffs’now holds Januarywhich them. The letter of 25, 1908,
believe, reasonably,induced the permitteddefendant to and that if

they put in bywould the shirts the condition called for the con-
tract and then him as completed,would deliver them to he to have
seventy days after the shipment,credit of lastdate the which was

shipmentthe first at goodswhich the were in accordance thewith
contract.

VOL. 29.lxxvi.



450 Bates Co. v.St. Shirt Place. [76

a defendant, uponcourt for the groundThe found verdict the
rightfullycould notthat if the defendant rescind the contract when

20,he the shirts on the billreturned was not due when theMarch
April 11, 1908.brought,suit The thewas defendant tendered

plaintiffs’ attorneys $18.62, price shirts,the of the andseventeen
plaintiffs verdict,paid exceptedsum into court. The to thethat

ruling prematurely brought,to that the suit was thethe and to
asfinding of the to the defendant’s theunderstandingcourt of

January 25.plaintiffs’ letter of

Dudley orally), plaintiffs.Dudley & Lowe for the{Mr.

orally),Murchie for the& Murchie defendant.Hollis {Alexander

areParsons, goods credit,sold on no action can beC. J. When
agreedagreed pricefor the term of credit hasthemaintained until

186, Mitchell,N.Dodge 188;36 H. Parker v.expired. Waterman,v.
provided a5 165. this case the contract for credit of sev-H. InN.

goods. The found aenty days shipmentafter of the court verdict
broughtdefendant, ground that theupon the suit was beforefor the

byof credit allowed Theexpiration of the time the contract.the
agoodsfor sold and delivered. To warrantassumpsitisaction

delivered, bargainedgoodsfor andrecovery goods sold and orfor
goods passedmust that the title to hassold, show thethe evidence

Bohonon, Norris,Clay H. 474;v. 54 N. Gordonv.purchaser.to the
Smith,Bailey Therefore,43 N. H. under376, 381; v. 141.49 H.N.

delivery the or as mattergoods,an of facts whichactualthe former
Woodman,delivery, must v.appear.a Messeramount tolawof

by time of ran thethe contract the credit fromH. 172. As22 N.
may shipment goodsassumed that the of theshipment, it bedate of

delivery bycontemplated the contract. To recovertheconstituted
upon plaintiffs showthe toit was therefore incumbentactionin this

accepted, or was boundof the defendantshipment goods whicha
contract, daysseventythe at leastperformanceas a ofacceptto

bringing suit.before
goodsand ifshipment September;a in theplaintiffs provedThe

necessaryorder, might not forthe it beencomplied withhad have
acceptance byan the defendant to establishprovedto havethem

Morse,the contract. Nichols v. 100delivery in withaccordancea
Guilford, finding112 Mass. 405. But the isv.523; RodmanMass.

complySeptemberin did not with theshippedgoodsthethat
accepted by specialthe defendant. “Under anotwereandorder
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specific chattel, pur-contract for the or of amanufacture sale the
accept differingchaser not bound to one the bargainedis from one

for, though equalof and Freeman,value usefulness.” v.Danforth
466, v.468; King Rochester, 310;69 N. H. 67 N. H. Foun-Newmarket

dry Harvey, 395,v. 23 N. H. 409. As the legallydefendant was not
accept goods shipped Septemberbound to the in and did not in fact

so, titledo the thereto did not vest in himthen and did donot so
shipmentuntil conformitya had been made in with the contract.

As there was no evidence that this was done before February 17,
1908, rulingwas no error inthere the that this action pricefor the

prematurely brought, April 11, 1908,was unless the reportedfacts
agreedinshow a waiver fact or law of the credit.

plaintiffsThe claim that their of January 25,letter 1908, whichin
they error inacknowledge the the shirts to be due to the fault of
their and offer tosalesman correct the mistake and reship goodsthe

defendant if returnedto the to them for purpose,that the return
their alterationgoods,of the to to the contract, reship­andconform

ament, in fact waiverconstituted of the theterms of contract as to
credit, agreement payat an upon reshipmentor least to without

delay, beingfurther this transaction seventymore than days after
shipment.original plaintiffsAs thethe broke the by ship­contract

ping goods which did not the order,to mightconform the defendant
entirely.then have rescinded the contract v. Davis,Walker 65

acceptance plaintiffs’N. H. If his of the offer complete170. to
the as a right,shirts ordered was waiver of that such waiver does

necessarily implynot a waiver of thethe terms of ascontract to
Dodge Waterman, 186,v. N. H.credit. 36 188. Whatever the

plaintiffs say offeringintended to in their letter to alter the label
shirts, payment.they nothingsaid about Theon the of theterms

byexpect parties.not be altered the assent ofcontract could both
returningthe defendant understood that in theWhether shirts for

agreeingto the he wascomplyalteration with contract to thewaive
credit, is astipulation questionof the as to of andfact;contract in

asany express changeof condition to ofthe absence time of credit
saidplaintiffs’ letter,in it be that the hisfindingthe cannot that

unsupported byunderstanding reasonable is thewas evidence.
and theplaintiffsIf the had one view of the transaction defend­

changeanother, their and no in theant did not contractminds meet
defendant, learning plaintiffs’of thewas in effected. afterfact The

price immediately afterpurpose attempt reship-thecollection ofto
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him, returned the theupon plaintiffsMarch 20 shirts totoment
goodsrefusing acceptto at all.theand themwrote

finding as torulingno or the defendant’sThe trial court made
time,contract at this or to thelegal right to rescind the as fact of

questionand no with reference thereto is transferred.rescission,
upon which verdict isground the found is that the suit isThe sole

plaintiffsUpon pointthis the the defend-premature. claim that
aaccept the shirts was breach of the contractant’s refusal to which

mayThis be butright so; theya of action at once. havegave them
breach andbrought Theyno action for such made no such claim.

goods uponthe railroad and stand theto receive the fromrefused
in thetitle thereto has been vested defendant—-thatposition that

under thethey goods.his If the defendant circumstances wasare
position taken,the islegally accept goods,to this well andbound

againstto an action theplaintiffs need not resort defendantthe
doing compelin fact the law will to do.what himfor not

accept goodsAssuming the defendant’s refusal to the wasthat
sale, plaintiffsa of the contract of thewrongful and breach could

at end andregard broughtthe sale an have theirhave elected to
breach, they could, they have, uponas insistthe or theaction for

requirethe and the defendant to tovalidity of sale itsconform
Electing uponthey cannot do both. to stand the con-butterms;

by The is alltract, they abide its case on fours withmust terms.
Mitchell, 165,5 H. the takeN. where defendant refused toParker v.

by at upon ninetyan bid off him auction a credit ofpay anvilor for
price time,being brought for the within that thedays. The suit

delivery,to it a sale andsay: “If the seller elected considercourt
contract, asale, speciala a that should beit under creditstill was
assumpsit not beprice; and indebitatus couldgiven for the main-

expired.the of the credit This ispricethe until termtained for
are practicallyThe authorities unanimoussettled.”now well

credit, buyergoodsthe of sold on thepriceaction for whichthat an
brought expires.theaccept, cannot be before time of credittorefuses

Brady19,Taggart, 327; Isler,5 & R. Dec. v.v. S. Am.Girard —9
L.Ackerman, 357, 908,148 R. A. N.Tatum v. Cal. S.356;Lea9 —3

(10th ed.) (2).Sales, 765;s. Chit. Am. 453note; Benj. Cont.and
proceeds upon groundthe that the titlepricefor theThe action

plaintiff damagethe askspassed, and the breach for which ishas
according acceptTheto the contract. refusal tonon-paymentthe

contract,purchased, when tendered under the isgoods ordered or
contract, righta and for this breach there is a ofbreach of thealso



453Co. v. Place.Bates St. ShirtN. H.]

ed.) Generally,(10th 464. where oneaction. Chit. Cont. Am.
performanceprevents bythe theexecutory contractparty to an
maybound, regardbe the other the con­other, refuses further toor

damages sustained,he hasand whateveras demandterminatedtract
elapse (Lee Dow,towaiting performanceof v.for the timewithout

33), though appearsN. H.Rolfe,Lamoureux v. 36 it326;71 N. H.
Newton,Daniels 114held in Massachusetts. v.to be otherwise

agreementan breach of theit is held that action forMass. 530. So
once,bemay brought althougha of sale ataccept in contractto

payment price. Taggart,of Girardgives for the v.the contract time
damages.a different of Insupra. But the actions involve rule an

theoryproceeds upon the that thenon-acceptance, whichaction for
aredamagesthe the difference between thatpassed,title has not

titlegoods,of the the to which remains in theprice and the value
in hands thegoods seller,the are worthless the ofvendor. When

price agreed. Norris,the Gordon v.damages may equalthe 49
H.Railroad, 79, Although40 N. 85.376;N. H. Rand v. there was

wearing apparelsubjectthe of sale wasevidence that manufac­
order, pur­atured the defendant’s the defendant was dealer andto

theyIt bochased the articles for sale. cannot that are ofassumed
question,this as theno for sale to others. But well as onevalue

non-acceptance may brought,be need not bewhen a suit for con­
damagessidered; plaintiffsthe have not sued for or claimed forfor

rely legalhis accept,the breach of contract to but on hisdefendant’s
acceptance consequent ownership goods.ofand the

Mfg. Co., 737, byInman v. 124 la.The case Co. Cereal cited the
accept maythatplaintiffs, upon-whichholds refusal to action be at

brought regardlessprice credit,for the of the ofonce time overlooks
non-acceptanceandistinction between action for and one for thethe

agreed price. Basal,v. 46 Ia. Crabtree235;McCormick v. Messer­
smith, providingare19 Ia. 179. There also cases of sales for con­

deliveries, portion goodssecutive where after a of the have been
purchaserthe the and acceptdelivered renounces contract refuses to

regarddeliveries, permittedfurther in which the seller is to the
quantumcontract as at an end and to recover on a valebant for the

goods accepted. Tyson Doe,v. 15 Vt. 571;delivered and Barthol­
Markwick, 711; Sales,omew 15 B. N. s.Benj.v. C. S. 763. And of

the delivery,course when the contract was abandoned before its
Hockingprovisions Hamilton,v. 158 Pa. St.do not control. 107.

contract,Belying upon plaintiffs bythe the itsmust abide terms.
Shorey, 100, 104,Jacobs v. N. H. 105.48 Exceptions overruled.

All concurred.


