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generate electricitycompany to forpower-plant by usedA a railroad andowned
buildingslighting not atrolley the isoperation lines and of variousof itsthe

“ordinary corpora-part in business” of the“road,” estate used theof nor realthe
itwhere is situated.tion, is taxable in the townand

by defendantof the tax assessed thePetition, for the abatement
year Thepower-plant in Franklin for the 1911.plaintiff’s•on the

Railroad leased toby & Montreal andplant is the Concordowned
ruling April term,without a theplaintiff.the Transferred from

agreedby Plummer, J., ansuperior on statement1912, of the court
of facts.

improperly bytaxed the de-property to have beenallegedThe
generation energy, aa the of electricplantincludes forfendant

rights, at Fallswater-power, flowageand and is located Eastman
beingPemigewasset April 1, 1911, propertythe wasriver.on the

generation electricitythe to be useddevelopedand for ofprepared
ninety-plaintiff, approximatelypurposes by the and wasfor various

1, 1911, generatedthecompleted. energySince Juneperfive cent
railroadto run Concord and Manchester electrichas been used the

shops, light& and tothe Boston Maine Railroad car miscellane-and
plaintiff’s Underbuildings used in connection with the business.ous

conditions, require ofaverage uses two thirds the maximumthese
plant.capacity of the

upis theand railroad made ofConcord Manchester electricThe
Rail-and extension and the Concord StreetManchesterConcord
by aMontreal Railroad was authorizedway. The Concord &

itssupreme build an and branch tothe to extensiondecree of court
Man-by electricity torailroad, operatedto be from Concordsteam

Rep., 205-208),(R. 1901, pp.R. and was em-Comm’rs’chester
acquirechapter 195, 1903,of Concordpowered by Laws to the

Railway. tax included EastmanThe state theStreet commission
property 1911,in of asassessment railroad forpropertyFalls its

ordinaryin plaintiff’sthe business.property used

(Frank orally),Streeter, SullowayDemond for& Woodworth J.
regardstatutory provisionsThe in the taxationplaintiff.the to

applyingof of this case are as follows:real estate railroads to
usedcorporations companies,real of and not“The estate railroad
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ordinary business,in their and the real telegraphestate of and tele-
phone corporations companiesand not included provisionsin the of

chaptersection 3 of 64 of the Public Statutes shall appraisedbe and
bytaxed the authorities of the towns in itwhich is situated.”

S., 6,P. s.65, byc. as amended 1907, “Railroad,Laws c. 119.
telegraph, telephone corporations companiesand and shall be taxed
only prescribedin the in this chapter except uponmode real estate

ordinary business;not used in their and the taxes byassessed
chapter be invirtue of this shall lieu of all upontaxes the stocks

by corporations.” S.,issued P. 64,such c. s. 12. Under these
provisions, only real estate used ordinarynot in the business of a-

locally bytaxablerailroad is cities and towns.
Upon agreed questionsthe (1)facts two arise: Is a use of real

purpose generatingestate for the of electricity operationthefor of
repaira shopsbranches of railroad and of and lightingfor railroad

buildings propertya use of that in the ordinary business of the
(2) real being preparedrailroad? Is estate which is for use in the

ordinary a in ordinarybusiness of railroad use in the business of
meaningwithin the thethe railroad of statutes referred to above?

The1. Concord & Montreal Railroad was authorized to build or
acquire operatedcertain beelectric railroads to as branch lines of its.

electricityrailroad. The use of operationsteam for their was
ordinary questionand usual. The resolves itself into this: Was it
part ordinarythe business of the operateof railroad to these branch
lines, having dulybeen authorized to build and acquire branch

operateelectric railroads and to such railroads as branch lines of
questionits railroad? Thissteam must be answered in the affirma-

legislaturetive. The action theof and of the court in authorizing
may necessarilysuch business not be conclusive, significant.but it is

supreme court, legislature,The the and the railroad commission of
recognized operationthe havestate the of these properlyrailroads as

runningincident to the & Railroad,Concord Montreal and themade
operatedlines so branch lines of the railroad.

recognition nothingSuch was new or unusual. As early 1895,as
legislature passed generalthe a authorizingact the use electricityof

by 1895, 27,steam railroads. 22,Laws c. ss. 23. Any distinction
andbetween electric steam railroads in electricitythe use of was-

thereby onlyNot was the use of electricity operateremoved. to
the recognizedmain or branch lines of a steam proper,railroad as
but giventhe railroads rightssteam were also the and duties-same

publicas to the use of the highways railwaysthat street had. In
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nearly twenty years later, thatsaid,bethis, it nowof canview
railroad to run its branch lines iselectricity by a steamuse ofthe

Clearly not.extraordinary?something
recognition by state,theexpress it isirrespective of suchBut

valuableare feeders torailroads steamundisputable that street
ordinarya railroad’s busi-longer be thatsaidIt can norailroads.

partici-railroad. Itrunning a mustsolely in steamness consists
technically railroad business.are notenterprises whichmanyinpate

which is now considereddiversity of businesstheexample ofAn
grain andoperationis the of elevatorsbusinessordinary railroad

Detroit,Detroit etc. Co. v.a railroad.in connection withhotels
ChicagoRy. County, 666;48 etc.v. Wis.Chicago etc.347;Mich.88

operation of branch lines as273. TheRy. County, 122 Wis.v.
ordinarythe definition ofclearlymore withinfeeders comes much

by electricitybranch railroadsoperationThe ofrailroad business.
the usebusiness, it follows that of the realbeing ordinary railroad

operationdevelop electricity for such was aat Franklin toestate
ordinary business.inuse the railroad’s

part thethat it is of railroad’sargumentneeds to establishIt no
repair shops, stations, freighthave car andordinary business to

necessarya incident of suchhouses, etc., and that it is business
light. follows,Itpower therefore,andhave kind ofto motivesome

generate thepropertyFalls to motivethat the use of the Eastman
buildings, ashops, lightand to the railroad was usepower for the

plaintiff’s ordinaryin the business.
legislature anydid intend to2. the notIt clear that makeseems

prepared for actualbeing use andpropertydistinction between
use, ordinaryrailroad’salready business;in theproperty in actual

ordinaryrailroad’s“used in the business”and that when the words
statute, propertyintended to covertheyin wereemployedwere the

Irrespec-use.use, propertyas in actualbeing prepared for as well
ajustuse is as use in thethat, preparationtive of for actual much

as is use. It is the railroad’sordinary business actualrailroad’s
houses, tracks, andfreight whatever isordinary to buildbusiness

Property duringuseordinary business. in suchnecessary itsfor
technically, practically, propertybutonlywork is notconstruction

Haight, 40,35 N.State v. J. Lawordinaryused in its business.
Ramsey CountyBay R., 111;75 N. Law v.In re Y. R. J.46; N.

property,Falls whichRailway, 537, 545. The Eastman33 Minn.
1, 1911, completedandprocess Aprilin on waswas of construction

operationthe of the statutes1, 1911, propertyon June was within
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ordinaryproperty used in a railroad’s business localexempting from
taxation.

bythe tax assessed Franklin theis that on East-Our contention
improper (1)and unwarranted becausepropertyFalls wasman

theordinary operatebusiness of railroad to thepart of theit was
lines, repairrun shops,electric to its and& ManchesterConcord

purposes; (2) preparationrailroad thebuildings in use forlightto
ordinary business,for use in thispropertyFallsof the Eastman

completed April 1, 1911,after a.was soon waspreparationwhich
ordinaryin the railroad’s business within thepropertytheuse of

(3) property, beingthe Falls instatute;the Eastmanmeaning of
electricitydeveloping carryto the rail-of onpurposeuse thefor

business, property exempt taxation.ordinary was from localroad’s
exempt taxation, justice requireslocal anwas frompropertyIf the

property subjectthe would be to doubleabatement, as otherwise
municipality and the state.by thetaxation

orally),(by brief and for the defendant.G. LeachEdward

part road,aplaintiff’s power-plant is of itsYoung, If theJ.
meaning 1, chaptertheequipment, within of sectionorrolling-stock,

Statutes, prayer petition grantedof the should bethe64, Public
H. ifPrescott, 62);47 N. but it is not used in theR. R. v.(Fitchburg

business, meaning 6,theordinary within of sectionplaintiff’s
Statutes, petitionthe should be55, Public dismissedchapter

Nashua, 602),N. H. theR. R. v. 62 for latter& Lowell(Nashua
aall the real estate of railroad which is notthatprovidessection

isin the town in which it situated. Thisbe taxedused shallso
1844, it “All realin when read: estatewas first enactedsection

corporation, except as is used for theirany railroad suchbyowned
ordinary purposes corporation,and usual of theand otherroad

occupied by corporation, theiror such forestate ownedall realand
expended any part capitalof theirthey have notroad, whichfor

throughas that the several towns whichstock, ain such manner
per cent, accordingof theone fourth one topass receiveroadssuch

Statutes, appraisedthe Revised shall bechapter 39 ofofprovisions
located,maywhere the be inseveral towns samein theand taxed

by provided appraising taxingfor and realway as is lawsamethe
141, s. 1.1844, c.Lawsestate.”

ordinary escapesgiven meaning,its no landlanguage isIf this
by parta it a ofowned railroad unless isbecausetaxationlocal

part corporation’sunless that the“road,” not then ofandits
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improve it has been returned inspent purchase and suchcapital to
right-of-wayof the tax receivedway that it increases thea amount
Itis situated. is also clear that underby the in which the landtown

escapesa owns local taxation unless it isact no land railroadthis
passes, escapesno landthrough which its road for suchin a town
it is situated athe town in which receives share oftaxation unless

141,(Laws 1844, 1); onlyc. s. and thetax towns thatthe railroad
throughare those which theany part of that tax railroad’sreceive

4, towns,S., 39, taxingc. ss. 5. Such instead ofpasses. R.road
right way, givenarethe railroad’s of one fourththe land within

road, rolling-stock,railroad’s equip-tax on the andof the assessed
partthis tax that to a town is to thatment. The of comesshare

among the towns,that is divided different as thethe railroad taxof
purchase improvein that town to and the rail-money expended

moneythethe whole of the railroad ex-road’s “road” is to has
1844, 141, 1;in this state. Laws c. s.pended purposefor that

“road,” therefore,39, 4, By5. as that word is usedS.,R. c. s. in
all the real estatesections, is not intended that a railroadthese

business, “road,” onlyeven all it uses for its butuses in its nor so
purpose as acquired improvedland it uses for that was orof themuch

that the incapital expended getstown which the land lieswith so
placein aright-of-way tax of tax on the land.a share of the

have been revised and times,These sections reenacted several
nothing show that the legislaturebut there is to intended in these

changeany belongingin theto land to a rail-reenactments make
taxation,exemptthat is to be local or thatroad from it intended to

in a “road”any land railroad’s that was not includedinclude in
S.,were first 41, 4,it when these sections enacted. C. c. ss. 5;

S., 49, lb., 57, 7; L., 53, 5; lb., 62,c. s. c. s. G. c. s.4; 7;c. s.G.
55, lb., 64,s. s. 13. TheS., 6; shape provisionc. c. thisP. took

emphasize1867 to thisin the revision of tends that theconclusion
exemptonly belongsland that is local taxation because it afrom to

commonlyis that which is known as the “road,”railroad’srailroad
actually transportation freight pas-the land it uses in ofor the and

4, 49, Statutes,sengers. chapter provides:Section General “The
railroads, ordinarytheestate of not used for and usual purposesreal

operating roads,in the and all real estate so used for partwhich no
capital expended, maythe so that the beof was same included in

special provided bythe law railroads,in the case ofassessment shall
be appraised and taxed as real estate.”

If language given any meaningthe of this section is of which it
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power-plant does not withinfairly capable, plaintiff’sis tbe come
plantoperation.its If it is conceded that the is land “used for the

operating”- plaintiff’s road,in theordinary purposesand usual
help plaintiff; capitalthe for it is not shown that theit does not

purchase improveandexpended to it has been creditedplaintiffthe
way give municipalityacityto Franklin in such as to thatthe of

tax Rail-right-of-waya of the Concord & Montrealshare of the
however, operating plaintiff’sis not used inplant, theroad. The

meaning section, develop powerof this but to thetheroad within
Land used isoperate it. so no “used for thenecessary to more

purposes operatingin the” road than land whichandordinary usual
timber, rails, bridges, engines,or togrow manufactureused tois

equipment. The fact that the statuteotherrolling-stock, and
equipment thingsand as to berolling-stock assessedenumerates

1)(P. S., 64, s. itc. clear that land usedby makesthe tax commission
beis not to so assessed. It is true thatpurposestheseany offor

things bythe that is to be the“road” is one of assessedplaintiff’sthe
synonymousis used ascommission,and that “road” sometimestax

speakthat the statutes rail-but the facts of thecorporation;with
particular propertythe of be“road,” items to soenumerateroad’s

belongingreal estatethat other to the railroadassessed, provideand
locally, that “road” was not used inshow that sensetaxedbeshall

words,In the context shows thatother “road”this connection.in
sense, bythat it isordinary or intended what wein itsusedwas

think speak the Boston & Maine Railroad’sof “road”:when weof
actually inyards, transportingand structures usedway,right ofits

shops, power-plants, tenements,itsand notpassengers,andfreight
giveis the almost universal to the taxthat it customfactTheetc.

property situated,in which the isto the townspropertytangibleon
provide necessary protectionthetowns to forsuchrequireand to

occupy charge it,or have of tendsand those who topropertythe
ordinaryis used in its sense. In otherthat “road”conclusionthe

realgiving the tax on estate to the town whichofwords, customthe
protecting property occupythe and those whoburden ofthebears

is used in thisthat “road” connection asthe conclusiontoit tends
way, yards, andright of stations. The courtwithsynonymous

finding an intention abandonin to that cus-justifiedbenotwould
say least, requirethe do not such awhich, to con-wordsfromtom

struction.
chapter 64, Statutes,1,in Public issection“road,” as usedIf

right way, yards,for ofthe land used and sta-to meanconstrued
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veryations, givinglittle will thatconsideration show one fourth of
road,the rolling-stock, equipmenttax on a railroad’sassessed and

throughto passes,the which the roadtowns and the balance to the
state live,and the towns in which its owners is giv-consistent with
ing to municipalitiesthe railroad’s tax the protectwhich the rail-

forproperty occupy Althoughroad’s and care those who it. it costs
moneya very large railroad,sum of to build a ofpartsthe the road

through passes,in the towns itdifferent which in of themselves,and
value;are of for the structures whichlittle make landthe valuable

oftpn nearlythe for it ispurposesfor which used make it valueless
any purpose. Fills, cuts, culverts,for other and rails need little

way protectionin the of andlocal receive little or no benefit from
money improvements;forspent local for example, highwaysnew

usuallyathat railroad increase the ofcross value property,other
short,of the Inexpenseat the railroad. railroads increase the value

throughtheproperty they passof all the in towns and,which in so
concerned,are wayfar as their roads need but little in the of local

improvementslocalprotection, depreciatewhile the value of their
so,is givingSince this theproperty. throughtowns a rail-which

of thepasses onefourth taxes on road,road assessed its rolling-stock,
is in accordequipment givingwith the custom ofand the munici-

protect propertythethat thepalities it,taxes assessed on for the
taxingis district. isthe There no reason,state more therefore,

all the tax agiving assessed onfor railroad to the throughtowns
passesroad than there givingits would be for anywhich one of

all the taxes assessed rolling-stockon itsthem and equipment, or
toissued moneythe bonds raise the Anyon to build it. ofone

things merelywould be arbitraryan legislativethese exercise of
already appeared, state,As has thepower. town,and not the is

taxing so far adistrict in as isthe railroad concerned. Conse-
go, parttax on itquently least,the assessed should in at to the

state, or to the different towns in the state in which its ownerslive.
of aAlthough road,this is true railroad’s it inis no sense true of

power-plant. Thatplaintiff’s needs the same policethe and fire
property inprotection as other Franklin. cityThe educatemust

employed operatechildren of the menthe to it careand for those
are for Improvementsunable to care themselves.who which in-

propertyvalue of in vicinitycrease the other that increase the value
plant. plaintiffthis The fact that theof owns it and uses it to de-

velop power operate railwayto a street in citya distant does not
anything to its oradd value to the propertyvalue of other in the

voi. lxxvi. 30.
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city. contrary, plaintifffact thatOn. the the the thetransmits
the of alldeveloped energy to Concord decreases value the land in

vicinity, questionmuch of inincludingthat so the land as is not
operation of the Inplant. words,in the actual other noneneeded

equitablemake to a as aof the reasons which it tax railroad’s road
parta of the tax in theand to distribute to the towns whichwhole

case, fairlyin and it doesowners live this not come withinobtains
1, chapter 64, Statutes, by “road”of section Public unlessthe terms

already ap-corporation property.all its As hasthe oris intended
inshows that that was not the whichpeared, the sensecontext

connection; givein and it thatthis to construction“road” was used
capableequally oppositeof the construc-infer, languagefromis to

policylegislature to- abandon a hastion, -intended whichthat the
almost from the time the first settlementsin this stateprevailed

plant part road,a of plaintiff’sis themade. To hold that thiswere
ordinary business,plaintiff’sin is to holdis land used theor that it

legislature intended to take the taxes assessed on thisthat the
city pays improvements pro-the which for the andproperty from

value,part givea of andsubstantial its totection constitutewhich
in the of theand the towns which stockholdersthem to the state

live, onimposingRailroad without those townsConcord &Montreal
duty anything protect plant peopleto the or itdoingof thethe

is, legislatureto hold that the intendedFranklin. Thatbrings to
a ofparttaxed as the Concord &should beplantthis Montreal

impose uponto Franklinthat it intended theRailroad is to hold
giveto the tax assessed on toduty caring plantfor the and itof

in the Concord & Rail-the towns whichthe state and Montreal
is, saythat its intention tolive. That wasstockholdersroad’s

least, very doubtful.the
already exemptsthe land the statute from localappeared,As has

ordinaryrailroad’s If thatthat used in the business.taxation is
onlymeaning, exemptthe isits usual land that forgiventerm is

transportation business;in the for a railroadthat usedthat reason is
carrying ordinarya or usualcarrier, and is carrier’sis a common

carrying business,inquestionin is not used theThe land.business.
inplaintiff engageto enable the to that business.developpowerbutto

plaintiff’s ordinaryinwords, this land is not used the busi-otherIn
grow timber for isas land used to cars and cross-tiesness, except

exemptIf, therefore, this land is from local taxationused.so
customaryexemptit it isreason, or if is because for railroadsfor that

plants that is a or eco-operate such when convenientandto own
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do, any athing growingnomical to then land railroad uses for tim-
taxation; forexemptber is such timber is asfrom essential to the
power, growingof a as theoperation railroad and of timber is a busi-

customary engage.ness in it is for torailroads If this taxwhich
wood-lot,had on a no onebeen assessed would think of the as alot

plaintiff’s “road,” ordinaryinpart of the or as used its business
chaptermeaning 6, 55,section or 1,within the of of section chapter

64, Statutes, mightmatter the timberPublic no how be used.
If plant subjectis to taxation,this not local it must be because

.195,chapter 1903,of ofLaws which authorizes the &Concord
operate power-plants.Railroad to own and 1Montreal Section

bypermits “acquire purchaseto developthat andrailroad such
mayproperty necessary produceas be or convenient to . ..

energy,” “operation anyelectrical the of portionfor of main orits
necessarybranch lines.” It not statute;will be to construe this

if plaintiff engagefor it authorizes Franklin,the to in-business in
exemptit does not in property plaintiffterms the the underacquires

provisionsits from local taxation. Since the statute which author-
plaintiffizes acquirethe to property exemptthis notdoes it from

taxation, legislaturelocal it is probable that the itintended should
be taxed in legislature corporationFranklin. the authorizes aWhen

engage business,to in it fair assume,to in the of allis absence evi-
intention,dence that that was not giveits itthat intended to the

corporation rightsthe same and impose on it the same burdens that
gives to onimposes engaged Merseyit and others in that business.

Gibbs, 93,Docks v. L. 1 H. L.R. 103. The fact that per-this act
mits the Concord purchase& Montreal Railroad to sucheither

or to a inplants (Laws 1903, 195,become stockholder them c.
1)s. tends emphasizeto this conclusion. The plaintiff, however,

presumptionthat obtain,contends this does not because it is neces-
sary it energy operatefor to use to cars;electrical its thehence
legislature plantmust have intended such a bethat should consid-

a part ofered as the road.
alreadyAs appeared, reasoning,has this so asfar it rests on the

proposition operatedplaintiff’sthat the cannot beroad without
electricity, applies equal mines,coalwith force to and iron oil wells,

growand land used to timber manufacture and repair rolling-and to
justand equipment; impossibleother for it as to operatestock is

steam coal, wood, oil, operatea road without or as is plain-it to the
railway energy.tiff’s street The iswithout electrical same true as

rolling-stock plantequipment. If, therefore,to and this is forused
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operatingordinary plaintiff’spurposes the streetthe usual and in
plaintiff impossiblethe road itrailway, partif is a of ’s because isor it

anyrailway energy, landoperate street without electrical thento its
business; timber,it to growisrailroad uses in its —whether useda

employees—itsrepair engines, or as ténements forcars,manufacture
they mustoperatingare to the road andused; for men essentialis so

single thing uses,a a matchfact, everyIn railroad frombe housed.
convenientlyitthinga could notlocomotive,a is whichto without

developa toConsequently, plant powerif usedroad.operate its
operatedthe road cannot be withoutparta of the road becauseis
any thingsany grow or theland used to manufacture ofpower, then

operated partis a of the road.the road cannot bewhichwithout
exempt all a railroad uses forlegislature had intended to landIf the

probable aptit haveany purposes,of it is that would usedthese
If it had to take the taxesexpress its intention. intendedtowords

areas is from the which com-property used this townsassessed on
ingive to the state andit, and to the townspelled protectto them

live, not haveit would have used words that wouldwhich the owners
for adoubt; pro-in it have known that suchleft its intention must

mor,eceeding of in this for onenot been heard state than hun-had
however, allyears. legislature, enactinginstead of thatThedred

exempta railroad uses in its business shall be fromthe real estate
taxation, real itsprovided that all its estate not used in ordi-local

nary subject taxation;shall to it havebe such and could notbusiness
athought land that railroad uses in a in which itof business could

speciallegally engage legislationwithout as used in itslandnot.
ordinary business, ordinaryor as land for usual pur-“used the and

in theoperating” road.poses

discharged.Case

All concurred.


