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Guardian,Gardner, O’Loughlin, Trustee,v. & a.

expendedtrustwill directs that the income of a fund shall be forWhere a the
support testatrix,of a son of the theand maintenance as trustee “shall deem

right beneficiaryjudicious proper,” anythe of the to receiveand the benefit of
uponpart dependent trustee;ofis the discretion theof the income but such

arbitrarydiscretionary power inis not to be exercised an or unreasonable man-
judicialner, subject to revision.and is

case, varying beneficiary properlyof theIn such the circumstances are taken
determiningin the ofamount aid which shouldinto account be afforded him

time, expenditures may befrom to and reasonable made fortime the benefit
generalchildren,minor inof his wife and accordance with the intention of the

testatrix.

Equity, by guardianthe of D. againstBill in Ivan Jenness
mother,trustee under ofO’Loughlin as the will Ivan’s for an order

partrequiring pay plaintiffto to thethe trustee a of the ofincome
for the his family.the trust estate benefit of Ivan and Trans-

term, superiorJanuary 1912,the of the byferred from court Wal-
ace, J.C.

will, was directedBy the the trustee “to use time,from time to
necessary or proper,as he find the net incomeshall and interest”

care,support,of the estate “for the and of mymaintenance said
longIvan, providedson so as he shall live.” The alsowill “that

appliedsaid income be for the sole of “by mybenefit” Ivan said
trustee, proper.”as he judiciousshall deem and Ivan insane,is now
and wife two inhis and minor children are destitute circumstances.
Although requested by plaintiff,the the defendant refused to ad-

in his moneyvance from the income hands for the support of the
children, paymentwife and or for the of againstcertain claims the

estate,ward’s without order of the court.an
Upon hearing superiora in court,the it was ordered that the

pay plaintiff of fiftytrustee to the the sum dollars for the support
of family, payIvan’s and that he the net income from the trust

plaintiffthe paymentfund to for the of certain debts found due
supportfrom the ward’s estate and also for the of the ward and

family.his this the excepted.To order trustee

Eastman, Scammon & Gardner orally),Gardner{Mr. for the
plaintiff.
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Brickley Massachusetts),(of by orally,BartholomewA. brief and
for trustee.the

KelleyMassachusetts), Hatch, Page,J. (ofJohn O’Hara & and
Mitchell,Bartlett & for defendants.other

Walker, expend in-J. The will the trustee to theauthorized
necessary proper,”the fund he shall find or forcome of trust “as

mycare, Ivan, longof said“support,the and maintenance son so
belive,” or, expressed,as as the income is tohe shall otherwise

time,applied my Ivan,“for said son from timethe sole benefit of to
by trustee, proper.”he Themy judiciousas shall deem andsaid

any partor of itright Ivan to receive benefit of the incomeof the
upon of If in thedependentwas the discretion the trustee.made

found that notthe trustee it wasexercise of a reasonable discretion
use“necessary circumstances, to the incomeproper,”or under the

son, it be so used. Thisthe testatrix’s could notfor the benefit of
But did not intend toclear intention of the testatrix. shewas the

discretion,arbitrarytrustee with an and unreasonableinvest the
beyond judicialof revision.the reach

varyingit to that the son's circumstancesNor is reasonable infer
by decidinginthe trusteein not to be taken into accountlife were

In case hetime to time.what aid should be afforded him from
family,a have antici-the of she mustand headmarried became

asbe heprobablyhis not the same whilepated that needs would
changea in hissingle. have that suchShe must knownremained

change incorrespondingalso a what hewould makecircumstances
for she torequire support,his and which wishedfor comfortwould

hardly that sheis conceivable intendedprovide to some extent. It
the trustee inthe consideration ofto such evidence fromexclude

entirely fromdiscretion, to exclude the bene-the of his orexercise
enjoyment ofand children. Theirfits trust her son’s wifeof the

support; care, and main-might be found to be “for thesuch benefits
meaningmy son,” of the will. The trus-within thetenance of said

pay anytherefore, is to overthat he not authorizedposition,tee’s
family, based asmoney support of Ivan’sfor the immediateof the

will, cannotnarrow, use of the words of theuponit a restrictedis
construction;They requiredo such a and thenotbe sustained.

they con-improbability used in that sense isthat werevery great
beintention defeatedthat the testatrix’s wouldvincing evidence

construction.by adopting that
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instructing paythe to guar-of trustee to theThe the courtorder
support familyof Ivan’s andfiftydian of dollars for thethe sum

againstof billspaymentthe several Ivan’sa certain other sum for
special benefit or that of hisestate, were incurred for hiswhich

upon view the law similar to thatfamily, evidently based a ofwas
findinga that a of the trustee toexpressed uponand refusalabove

bein order would an abuse ofpaymenis specifiedmake the histhe
hearing.disclosed at the Theunder the circumstancesdiscretion

paymentsthese without anfact that the trustee refuses to make
authoritycourt, due erroneous view of hisorder of the whether to an

arbitrary part,on hisunder the or to an exercise of discretionwill
order, itthe make which must be assumedauthorized court to the

beneficiarythe tocondition of the seemed require.
brought inThe that suit should have been the nameobjection the

technicalityby guardianof is a which it is unnec-the ward his mere
expresses willingnessessary discuss, plaintiffto the a to obviatesince

bythe objection an amendment.
Exception overruled.

All concurred.

)Carroll,
1,Oct. 1912.

Emery & a. v. Dana.

The ofsurrender an grantor.deed ofunrecorded real estate revests the title in the
interpretationThe questionof a is a of law itdeed in that is reviewable in the

supreme finding bycourt so that a of fact the trial court as to the intention of
parties may disregarded.the be

grantee payWhere a of byreal estate covenants to half of a debt secured mort-
gage property thereuponof the premisesand is to inhave an interest the in com-

paymentgrantor,mon with precedentthe such vestingis a condition to the of
title, tenancyand no in common is until performed.created the covenant be

grantee’s agreement pay mortgageaWhere to a acceptancerestsdebt in his
containingof covenant, parola adeed such proveisevidence toadmissible

non-acceptance, requestedhis or that he and dischargeaobtained from his
engagement.

granteeThe fact grantorthat such deedsurrendered his to the and was released
engagement findingfrom his agreementawarrants of an oral parton his for a

reconveyance specificand is sufficient to a performancesustain decree for the
of such a contract.


