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againstdamages by negligence provablenotisunliquidated for causedAn claim
broughtproceedings tobankruptcy, ain and in suitestatethe defendant’s

stayed filing bankruptcy petition.by ofnot the theareenforce such claim
earning capac-recoverycausing death, lossnegligently the for ofIn an action for

probably savedhaveity amount the decedent wouldis limited to the whichnot
injury.death, theat his but foras an estateand left

of intes-causing plaintiff’sthe death theCase, negligentlyfor
term, 1911, superiorof thefrom the Octobertate. Transferred

Pike,by J.court
aforfor trial the defendant movedcase was calledWhen the

inground just petitionhe had aupon the that filedcontinuance
denied, excepted.and themotion wasbankruptcy. The defendant

damagesand the weredefendant was defaultedThereafter the
finding ofrequested “acourt. The defendantbyassessed the

at his deathhave saved the time ofhow much the intestate would
by thefor the This issue was deemedinjury.”if it not beenhad

denied,immaterial, request subjectwas tocourt theto be and
capacity intestate■exception. probablethe of theThe court found

probablyhemoney, living expenses,above his and thatto earn
accordingly.damagesthesum,that and assessedwould have earned

a of the to be recoveredThe defendant claimed reduction amount
upona him.family dependenthadbecause the intestate

Howe, forStark, Joseph Donigan,A. and Martin &John M.
plaintiff.the

Sawyer, forWilliam H. the defendant.

being negligent injurycasePeaslee, The cause of action forJ.
damagesunliquidated provableclaim for notperson,to the the was

againstin the of the defendant. In re Crescentbankruptcy estate
724; Company,Brown v. 149 Fed.Co., Rep.Lumber 154 Fed.

Rep. bankruptcysection 63b of the48. The contention that
byenlarges provable adoptedof claims has not beenact the class

paragraph nothingthe This “adds to the classfederal courts.
might proved ‘a’ sameparagraphof be under of thedebts which

comingunliquidated claim,is to anpurpose permitsection. Its
63a, liquidatedof to be as the courtprovisionswithin the section
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shall Dunbar, 340,Dunbar v. 190 350;direct.” U. InS. re Southern
Co., Rep. 498,Steel Fed. and cases183 As thecited. claim notwas

provable bankruptcy, controversyin the matter in was not within
jurisdiction bankruptcythe of the court, the provisionand of the

11)(s. stayactbankruptcy proceedingsfor a of application.has no
209; Rochester,Bkcy. Rep.Coll. Mackelv. 904; Cole,135 InFed. re

Rep.106 Fed. 837.
recoveryThe that the for loss capacity moneyclaim of to earn

(P. S., 191, 12)s. isc. limited to what personthe deceased would
as anprobably have saved and left estate at disposedhis decease is

byof casesprior Carneywherein the statute has been construed.
v. 72 N.Railway, 364; Railway,H. Dillon v. N. H.73 367. The

Carney case,instatement the that the “capacitystatute means
money estate,”to earn for implyhis does not declare or thethat

recovery is limited to what he probablywould have saved. The
question capacity earn,ofis to of dispositionnot to earn or of
opportunity toand inclination save.

byThe amount to be isrecovered not lessened the fact thethat
person familya dependent upon support.had him for It is true

mightthat less opportunitysuch a man have to save than one who
family. statute,had no like all others,Butthis is to have a reason-

able construction. It not mean men equaldoes that when two of
earning capacity are recoverykilled there is to be no substantial
for orphans by one, largethe benefit of the leftten the while a
sum is to the cousins of thedistributed other. No such result

by legislature,was nothing languageintended the and there is in the
theory.of the asuggestingstatute such

cited,As pointedhas been in the cases above the isout test
capacity finding requestedearn.to The have settledwould noth-
ing, in of presidingand there was no error the conclusion the
justice suggested dispositionthe issue was to thethat immaterial
of question,the thisreachingcase. Before the court would almost
of allnecessity have the party’sdetermined essential facts. The
earning capacity, gross net,both and amust be ascertained as

proposed investigationbasis for the of how much of the henet
probably capacitywould save. the earn is theAnd since to statu-

tory of recovery, goamount there seems to be no occasion to further
probable saving,and thedetermine amount of in order to use

the uponreduce one factors theresult to of the which conclusion
was itself founded.

Exceptions overruled.
All concurred.


