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v. Boston & Railroad.Holman Maine

given physicalan tophysician witness,has affidavit as thea condition of a"Where
application depositions,to take factsupport of an the that thein motion was

impeach credibilityby is not admissible to thethe court of the affiant’sdenied
proceedingsubsequent damages.testimony for the assessment ofin a

prejudicialincompetentclearly statement of factand contained in an inter-A
impropernorogatory propounded to a witness is less athan todeclaration the
settingsufficient cause forfurnishes aside aandsame effect verdict.

injuries bycaused theCase, personal negligence.for defendant’s
liability,,its and the only questionadmitted trieddefendant"The

damages. Transferred from April term, 1911,the thetorelated
Pike,by J., upon thesuperior exceptioncourt defendant’sthe■of

the evidence.to

(by orally), plaintiff.Madden brief and for theA.Charles

Streeter, DemondAllen and & WoodworthE. AllenJohn {Mr.
the defendant.orally), for

consequenceIn of theWalker, plaintiffJ. accident the
suffering fromwas neurasthenia. In theshe course ofclaimed

physicianof a who had testified that shethe cross-examination
suffering disease,from that he thatstated after an exami-notwas

givenhe had his affidavit inplaintiff opinionthe that hisnation of
health,ofgooda condition and that thein affidavit wasshe was

upon applicationthe defendant’s to theto be used courttaken
in time.deposition Thereupon plaintiff’sterm theherto take

following question: youthe witness the “Did knowaskedcounsel
that motion?” replieddenied The witness thatJudge Plummer

nothing about it. The defendant’s an ex-counsel tookhe knew
upon groundthequestion, incompetentthat it wasto theception

plaintiff’s counselThe offered to withdraw theprejudicial.and
when, upon objection defendant,the of the the courtquestion,

theit on record.to standordered
clearly incompetent.was Whether the witnessquestionThe

applicationmade of thedisposition the court to takewhatknew
deposition bearing uponhad no conceivable theplaintiff’sthe
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which the issue on trial. That it wasdamages,of wasquestion
apparent. interrogatory assumed asequallyis The aprejudicial

was It was the unswornapplicationthat the denied. state-fact
althoughby counsel,a it was contained inment of fact and an

interrogatory improperit no less than it have been ifwas would
Company,had a Demars v.occurred in declarative sentence.it

Co., 584,404, 407;N. H. Pearson v. 69 N. H. 586. In67 Beef
case,in thetestimony jury might,with the other theconnection

unreasonably, physicianinfer the was not a crediblenot that
witness, applicationbecause the court had denied the to take

notwithstanding theplaintiff’s deposition, doctor stated inthe
good health, opinionin whichhis affidavit that she was was also his

personalthe It cannot be doubted that theupon stand. views
credibilitythe trialjudge at the as to the of witnesses wouldof

great is,weight systemthe and as it ourjury;have with under
weighjurisprudence, province juryof the exclusive of the to the

bearing credibility witnesses, findingthe of byevidence on a the
upon subject permissiblewould be competentcourt that not or

for jury.evidence the consideration theof
argumentIn answer to the that the decision in Conn. River

Dicldnson, 353,Co. v. H. a authorityPower 75 N. is direct for
position question competent,the that the was it is sufficient to

say that presentthe distinction between that case and one,the
upon point, apparent.this questionis fact contained theThe in

to in clearly incompetent.addressed the witness that case was not
account,the took inWhether witness into his estimate of the

flowed,the fifty pervalue of land the that wasfact cent to be
of jury by court,added to the the the inverdict accordance with

statute,the mightat least called for information that have had a
logical bearing upon testimony.the ofvalue the witness’ Whether

finallysuch evidence to be competentwould be held or incom-
uponwas apetent question might reasonablywhich counsel differ.

questionThe not so clearly incompetent reputablewas nothat
lawyer competent.could believe that it was ask aBut to witness

he ruling uponwhether knew that the court in motion,some or
■a in ajury rendering trial,verdict in a former had disbelieved his
testimony hardly be justified by anywould competent,one as

oneven cross-examination.
Nor was prejudicialthe of the question obviated,character
perhapsas might (Hallockit have been Young, 416),v. 72 N. H.

by findinga it the jury reachingthat did not influence in their
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part record,stand as a of the on theverdict. It was allowed to
ground plaintiff introduced at histhat the the irrelevant matter

it,plaintiff offeredperil. the to withdraw the defendantWhen
toobjected that it could not be withdrawn so as the trialrender

prevailed.the ruledplaintiffa fair one in case The court in effect
upon point,this declined thepermitwith the defendant and to

steps correctingto toward the error. But it is unnec-plaintiff take
aessary ruling wrong law,as ofwhether this was matterto decide

pointto theexception presentedfor the took no it and is notplaintiff
384,by Spinney Meloon, 74 H. isthe case. The of v. N.case

clearly authority fordistinguishable plaintiff.and is not an the
plaintiff rulingis satisfied thepresumptionThe that the was with

by original position ques-to his theand was stand thatcontent
incompetent prejudicial.and As thetion was not defendant’s

sustained,exception raised this issue of law as it must beand
during considered, theythe trial not asexceptionsother taken are

upon trial.may arise anothernot

Exception aside.sustained: verdict set

All concurred.

)Merrimack,
6,Nov. 1912.

Pemigewassetv. Power Co.Swain

riparianlaw, entitled to of the waterAt a owner is a reasonable usufructcommon
adjacent powerthrough premises, it ispassing to or of theof a or hisstream

configurationcapable developing consequence ofin of the natural of the bedof
againstopposite land, mayupon aor his and maintain an actionthe stream
wrongfulpower appropriated byvalue aproprietor for the fair rental oflower

flowing of the water.back
damages flowageinjuries mayfor under actto “land” which be assessed theThe

physicalmerely capableas the soil less of cultivation orsuch renderare not
infringements rights appur-upon andoccupation, all the incidentalbut include

proprietorship.of landedtenant to the full exercise
damages riparianflowage act,Upon petition of the afor the assessment undera

compensation impairment undeveloped unu-may for the of andrecoverowner
flowingland,water-power upon backhis which results from alocatedtilized

by proprietor.a lowerof the stream


