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part record,stand as a of the on theverdict. It was allowed to
ground plaintiff introduced at histhat the the irrelevant matter

it,plaintiff offeredperil. the to withdraw the defendantWhen
toobjected that it could not be withdrawn so as the trialrender

prevailed.the ruledplaintiffa fair one in case The court in effect
upon point,this declined thepermitwith the defendant and to

steps correctingto toward the error. But it is unnec-plaintiff take
aessary ruling wrong law,as ofwhether this was matterto decide

pointto theexception presentedfor the took no it and is notplaintiff
384,by Spinney Meloon, 74 H. isthe case. The of v. N.case

clearly authority fordistinguishable plaintiff.and is not an the
plaintiff rulingis satisfied thepresumptionThe that the was with

by original position ques-to his theand was stand thatcontent
incompetent prejudicial.and As thetion was not defendant’s

sustained,exception raised this issue of law as it must beand
during considered, theythe trial not asexceptionsother taken are

upon trial.may arise anothernot

Exception aside.sustained: verdict set

All concurred.

)Merrimack,
6,Nov. 1912.

Pemigewassetv. Power Co.Swain

riparianlaw, entitled to of the waterAt a owner is a reasonable usufructcommon
adjacent powerthrough premises, it ispassing to or of theof a or hisstream

configurationcapable developing consequence ofin of the natural of the bedof
againstopposite land, mayupon aor his and maintain an actionthe stream
wrongfulpower appropriated byvalue aproprietor for the fair rental oflower

flowing of the water.back
damages flowageinjuries mayfor under actto “land” which be assessed theThe

physicalmerely capableas the soil less of cultivation orsuch renderare not
infringements rights appur-upon andoccupation, all the incidentalbut include

proprietorship.of landedtenant to the full exercise
damages riparianflowage act,Upon petition of the afor the assessment undera

compensation impairment undeveloped unu-may for the of andrecoverowner
flowingland,water-power upon backhis which results from alocatedtilized

by proprietor.a lowerof the stream
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flowage gives existingprovision an aact to the owner of millThe of the which
uponpreferential powerright hisin of the stream establishment isthe which

ground prior appropriation,,located, of does not relieve him of the obli-on the
riparian flowinggation indemnify proprietor damages byforto another caused a

ofback the water.
taking water-power flowingdamages undeveloped byaThe measure of for of

plaintiff’sof is in theback the water the stream the difference value of the land
flowagebefore after.the and

damagesPetition, flowagefor the assessment of under the act.
question by plaintiff mayThe raised the demurrer is whether the

damages flowing taking of the headrecover for the out or or falls
uponof the her butland,stream located which she has neither

developed. rulingutilized nor Transferred without a from the
term, 1911, superior by Pike,October of the court J.

George andW. Stone Martin & Howe Howe orally), for{Mr.
plaintiff.the

Upton UptonNiles & and liemick & Jackson orally),{Mr. for
the defendant.

Walker, rights riparianJ. The of owners at common law to
a beneficial use of the water of or stream,the river passing through

adjacent lands,or opento their are not to serious doubt. They
are aentitled to reasonable usufruct of the water, or powerof the
it capable developing consequenceis inof of the configura­natural

oppositetion of the of respectivebed the stream their lands. If at
placethat athere is such fall in the flow of the stream that it is

capable being developmentof utilized for the of powermechanical
by appliancesthe erection of a dam and the usual used in connec­

therewith, ripariantion the owner has a valuable interest in that
stream,natural condition of the which is incident to his ownership

land, extending ordinarilyof the to the thread of the stream. In
act,the mill theabsence of the doctrine of the recent case of Elec­

Lighttric Jones, 172,Co. v. N. H.75 would seem to establish the
proposition that he would be entitled to maintain an action for
damages by wrongfulthe appropriationcaused defendant’s of his
water-power. In itthat case heldwas that a mill-owner who
wrongfully the a stream,flows back water of therebyand obtains

powerthe proprietoruse of which ato above him is entitled, is
liable to latter for fair powerthe the rental value of the so taken
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usingnotused, although power oppositethe latter was theand
doing capacityintention of Thehad no so. of thehis land and

flowinga use of theconnection with reasonable water overland, in
upon premiseshis topower was deemed constituteit, generateto

wrongfullycould not ofright, deprivedwhich he bevaluablea
fordamage, recoverythe of which ansuffering substantialwithout

wrongdoer.against the That this conclusion islie awouldaction
upon principle and authority.both Cowlesone is evidentsound

364; Clough,v. 55 N. H.Kidder, 359;24 N. H. ConcordWilderv.
1, 19; WinnipiseogeeH. v.Robertson, 66 N. etc. Co.Mfg. Co. v.

Company, ante, 373,v. 376.514;67 H. StateGilford, N.
damagesbe liablelaw the defendant would for theAs commonat

setting retardingof the river and itsby back the wateritscaused
questionland, the arises whether theplaintiff’sflow over the

passedact, originally (Lawsinflowage 1868as thestatute known
12-17),142, has rendered such damnumS., c. ss. loss1868, 20;c. P.

retardingof the flow of the water isinjuria, the actabsque when
by promo-the statute forwrongful, but authorized thelongerno

unnecessary sayIt is tomanufacturing establishments.tion of
legislative languageintention. Does thequestion ofthat this is a

requireinterpreted, or such aact, legally justify conclusion?theof
Statutes, “anychapter 142, providesPublic that12,Section

by mayits charter docorporation authorized so to erectperson or
land, uponhis or land of with hison or its anotherand maintain

working it,and a dam to the forconsent, water-mill,a raise water
water, ofcreating equalizingof and for the flowa reservoiror for

use, uponof millssame, below,and to the use the andto itsthe
conditions,any navigable, upon the terms andnotacross stream

expressed.” 13regulations,to hereinafter Sectionsubject theand
any person overflowed,“If shall beas the land ofis follows:

byinjured dam,the use of such and thedrained, or otherwise
thirty daysnot,shall within after due noticedamage injuryor

satisfactorily party oradjusted by erectingthe main-thereof, be
may by petition supremetoparty apply thetaining dam,the either

maydamage that been... to have the have[superior] court
thereby It is that the de-may assessed.” concededbe doneor

to flow back in the exercisethe of the rivercaused waterfendant
12, damages itby and that the ispower sectionthe conferredof

therefor,pay plaintiff any,if are those contem-compelled to the
Company, 562,72 N. H. 563. Ifin 13. Dolbeer v.sectionplated

by de-been the use” of theplaintiff’s “injured“land” hasthe
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andbe overruleddemurrer shoulddam, the defendant’sfendant’s
be assessed.damages shouldthe

arein statutedamages provided for thethat theIf it is assumed
inapparentpurposenoland,” there isto “theinjuriestoconfined

therenderwhichinjurieslimit them tofurtherto stillstatutethe
“Land”occupation.physicalor ofcultivationcapable ofland less

in the statute.sensespecially restrictivea narrow orinis not used
but todistinguished water,frommerely to land asapplies notIt

exerciseto the fullincidentally appurtenantall that island with
special orby to someadaptedis natureIf landownership. theof

itdevoteright toland includes theownership of theuse,peculiar
suchin mind weredamages legislaturethe hadTheto that use.

use hisability toof thedepriving the landownerfromas result
naturallocation andadvantage in view of itsbestland to the

asownership wasright of landedplaintiff’sTheadaptability.
depriveddefendant,by the whoinfringed appropriatedandmuch

ifbeenriver, haveas it wouldof the water of theher of the use
herhad floodedgarden,her field or orhadthe water overflowed
herofvaluedamage in the decreaseddwelling-house; and the

legalland, in aDamage togreater. injurymuch ormightland be
infringement the owner’ssense, an ofpracticalin a meansas well as

right indefiniteit. “If the ofpossessionuse and ofright to the
completeorpropertyof absoluteis an essential elementuser

right takesthisphysical interference annulsownership, whatever
him valu-may left tothe owner still have‘property’ although—

article) and circumscribed(in of a more limitedrightsable the
formerly had.hepropertyhas not the same .thatnature. He

right.limitedright; onlynow he has ahad anThen he unlimited
ownership.qualifiedhas reduced to aownershipHis absolute been

of landright using hundred acresRestricting A’s unlimited of one
greaterusing may a farright the same land workto a limited of
to onesimplethe in feethan to take from him titleinjury to A

remainingright using theacre, leaving him the unrestricted of
Nobody that the latter transactionacres. doubtsninety-nine

‘taking property.’ Why not the former?”constitute a ofwould
Railroad, 504, 511,N. H. 512.Eaton v. 51

taking by the de-clear, then, petition allegesthat the aIt is
takingin from theplaintiff’s propertyof the land—afendant

mightsheplaintiff right using,her common-law of wheneverof
ownershipher ofchoose, power of the stream as an incident ofthe

might value,littlepowerThe land without this be ofthe land.
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it, might greatwhile it be of verywith principalvalue. The value
plaintiff’s mightof the real estate consist in its natural avail-

ability developmentfor the water-power.of depriveTo her
herwithout- consent of this element of the value of land,her whether

rightfully wrongfully law,under the deprivewould be to heror
pro land; ownershiptanto of her for the of land in fee simple without

rightthe to its use is aenjoy palpable contradiction of terms.
legislatureIt is that theinconceivable intended to authorize one

riparian deprive principalowner to another of the element of value
compensationin his land without therefor; or that when it made

a right ñowage damagesit condition of the of paidthat beshould
for injury “overflowed,the to “the land” thus drained, or other-

injured by dam,” talcingwise the use of such the appropriationand
of partthe most valuable of the landowner’s interest in his real

absqueestate injuriashould be deemed damnum when it consisted
water-power. languageof undeveloped The of the statute does

requirenot such a construction. is“Land” there used in the
property land, taking damagessense of in for the of which must

paid. Such, least,be anat is not unreasonable ofconstruction the
fact, absurdityword. This in the practicalconnection with and

injustice confining meaning narrow, restricted,of the within and
bounds, legislatureunusual thedemonstrates that intended that

taking water-powerundeveloped bythe of virtue of the statute
regardedbe as an to theinjury adjoiningshould landowner’s

inproperty land, compensationfor which must be made. Dolbeer
Company, supra.v. Whether the statute is construed as authoriz-

ing power (Great Mfg.the of the of eminent domainexercise Falls
Fernald, 444; Cummings, 591;Co. v. 47 N. H. Ash v. 50 N. H.

Light Hobbs, 531, 533), powerH.& Power Co.v. 72 N. or of the of
regulating rights riparian (Head Company,the of owners v. 113

9), view,U. S. the result in this case is the same. In either com-
depriving rightpensation propertymust be made for one of his of

meaningland, Knowingin for is the of the statute.such evident
might rights fallriparian proprietorthat a have valuable in the of

ownership land,of thethe stream as an to his the evidenceincident
slight visionary legislature attemptedis that theand somewhat to

rightsriparian depriveauthorize owner to him of thoseanother
aprovidingwithout also for his reimbursement. Whether statute

considered,import be needof that could sustained not be since
questionin was have thatthe statute not intended to effect.

result, Company,a different like Fuller v. 16Cases that reach
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in466, beDaniels, cannot followedCary v. 8 Met.Gray 43, and
as alegislature,of the ascertainedstate, the intentionthis where

effect,given full and whereevidence, must becompetentfromfact
undeveloped water-lawthat at commonit is in effect decided

adjacentright ownershipin the of theproperty inherentpower is a
Jones, fact thatNor does theLight supra.Co. v.land. Electric

upon theright the backstatutorya to set waterthe defendant has
power ofprior appropriation of thebecause of itsplaintiff’s land

258)(McMillan Noyes, N. H. indicateupon its land v. 75the river
obliga-legislature it of theparton the of the to relievepurposea

her of her valuableindemnify plaintiff deprivingthe fortion to
righther land—aright oppositetheto the reasonable use of water

of reasonable-ownershipher the land. No doctrineincident to of
arising appropriation property,transfers A’spriorfrom suchness

of Bby not, possessionor the and use withoutused A towhether
right of flow-complete protectIn and itscompensation. order to

forage, pay plaintiff propertythe her which itthe defendant must
appropriated.has

urged argumentin in behalf of the defendant that it wouldIt is
damages, they are fromplaintiff’sto the thatbe difficult assess

problematical visionary, and that theirthe nature of the case and
impracticable.for reason be But withoutwould thatassessment

point out be and what evidenceattempting to what evidence would
uponcompetent question,and admissible that wewould not be

reachingin a conclusiondifficultycan no inherentdiscover such
reasonablyit, damagesthe her could not beupon that amount of

by charged duty. practicalthat Thedetermined the tribunal with
her land worth after thequestion would be: how much less was

3,H.flowage Wright Company, 6;than it was before? 75 N.v.
Light Jones, Company,Philbrooksupra, 182;Electric Co. v. v. 75

H. 599. The demurrer should beN. overruled.

discharged.Case
All concurred.


