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property respectingofWhere claimants have entered into a written contract it
legal rights, jeopardized therebya mistake as tounder mutual their those are

to such a course willentitled rescind when furnish them needed relief and will
injustice parties agreement.not work an to the other to the

Equity, performancespecificBill in for the allegedof an
January term,from the 1912, superiorcontract. Transferred of the

by Mitchell,court J.
plaintiffs daughtersThe are sons and of deceased uncles and

aunts, survivingand the defendants are two of the uncles and
aunts, Harrington,of John M. February, 1908,who died in intes.

petition plaintiffs,tate. On the of the one of the cousins was
appointed Harrington’s estate, notwithstandingadministrator of

objected petitionedthe defendants and appointmentfor the of
person.qualified appointmentanother The uponwas made the

assumptionerroneous that the cousins decedent,of the as well as
aunt, participatedthe uncle and in the distribution of the estate.

Acting same assumption, partieson the erroneous all the and
subsequently joined power attorneyanother uncle in a of to the

administrator, capacity,but in his individual authorizing him to
erroneously describing partiessell the real estate and the to the

power Harrington. April 6, 1909,as heirs of powerthis re-was
byvoked the defendants. At the date of nothingrevocation had

exceptpower employmentbeen done under the the of an auc-
services, amountingbill for dollars,tioneer whose to ten has been

bypaid plaintiffs.one of the
plaintiffs parties power attorneyThe claim that all the to the of

uponassented to the mistaken view of the law which the adminis-
powerappointed, giventrator was and that his was to facilitate

among parties.distribution of the estate the This the defendants
deny, claiming purpose power.that such was not the of the This

tried, havingissue has not been the court ruled that ifeven the
signed attornejrpower purpose, theydefendants the of for that

thereby theyare not concluded since acted under a mistaken
theyapprehension law, mayof the and that it;now controvert

signing power attorney, misappre-that the of such of under such
legal rights,hension of their does not conclude the real owners of
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ininsisting upon a distribution accordanceproperty from nowthe
dismissed,the andcourt that bill bethe law. The orderedwith

powerparties to the ofnephews becamethe nieces and whothat
any obligation incident thereto.attorney be relieved ofshould

excepted.the plaintiffsdismissalthe order ofTo

forBroderick, plaintiffs.A. theJames

defendants.Healy,& and Arthur for theAndrews Andrews S.

only order thePeaslee, exceptionJ. The taken is to the that
apparently uponbased theThis order wasbe dismissed.bill

agreement,theirruling that the defendants were entitled to rescind
relating presented. Thequestionthe to rescission is thusand

ofinsist that there was a contract for the distributionplaintiffs
denyestate, estoppedand that the defendants are to now thatthe

plaintiffs uponheirs As the rests thethe are thereto. decision
isrescission, there the claim oftheory of no occasion to consider

by rescinded,If the has effectestoppel agreementdeed. been itsan
abrogated. parties they if it hadThe stand as would not beenis

mean,notquestion agreementThe is such an wouldmade. what
legal effect, agreementits but the exists.or of whether

may legalbe as toThat a rescission had for a mutual mistake the
this,rights partiesof the seems In someto be well settled. cases

put upon groundhas been the that there no consideration forwas
promise, in others that a as to the subject-the there was mistake

matter, usually uponbut the principle justice equitybroad andthat
require dividingsuch a rule. The line cases where thesebetween

governedconsiderations should control and those bewhich should
by ignorancethe maxim that of the law excuses no one has not
always clearly Pomeroybeen defined. it thus:describes “When-

person ignorant respecta is toever or mistaken with his own
existing private legal interests,and rights, estates,antecedent

duties, liabilities, other relation, property, contract,or either of or
personal status, legal scopeand theor enters into some transaction

heoperation correctly apprehends understands,and of which and
purpose affecting interests,the rights,for of such assumed or rela-

tions, carrying equityor of out such liabilities,assumed duties or
grant relief,its treating theaffirmative,will defensive or mistake

analogous to, if with,as not a of fact.” thisidentical mistake Of
says: supportrule he “The number it,of decisions andwhich

very great.”explains, Jur.,it is 2 Pom. s. 849.Eq.which
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mutual,the mistake of and party“Whenever law is the jeop­
thereby injusticeardized can be relieved without substantial to

side, equity redress, especiallythe then will afford partyother if the
by equityto be the mistake invokes the aid of putbenefited to him

theposition advantageousin a where mistake will become to
Meyer,v. Eq. 551, 561;him.” Freichnecht 39 N. J. v.Gerdine

417;Menage, Paup,41 Minn. State v. 13 Ark. 129; Warder v.
Tucker, jurisdiction7 Mass. 449. And in this the fact that a
mistake of law has not been necessarilywas one considered as a

groundtreating grantingbar to it as a for relief. Appeal,Parker’s
Tilton,v. H.24; 430;15 N. H. Tilton 35 N. Bolles v. Dalton, 59

H. 479; Durham,N. Parsons v. 70 N. H. 44; Wood,Dame v.
H.74 N. 212.

Judged by any suggested,of teststhe above these defendants
agreement.were entitled to withdraw from their Assuming, as

claim,plaintiffs agreementthe that the covers a division of the
them, there no promise.estate with was consideration for the

subject-matterThe interest in the estate —had no existence.—their
seekingAnd they equityare here relief from a court of to the end

they may inequitable bargain.that enforce an
may conceded,It plaintiffs argue,be as the that the rule as to

apply agreementrescission does not where the was entered into to
disputed arrangementsettle or doubtful claims. The here made

any controversy.was in anot sense settlement of a It was made
parties supposedbecause all the then nephewsthat the and nieces

entitled into share the distribution. There nowere was difference
opinion compromised,of which simplywas but a mutual mistake

rights premises.as to their in the Believing that were entitledall
in estate, parties agreementto share the the made this for the

disposal property.convenient of the No action has been taken
agreement,under payment bythe save the of ten dollars one of

plaintiffs. Bythe the entered,decree which was this beis to
contract, executory.returned to him. The if made,one was is still

Upon equity plainly requiresthese facts the order which was made
superiorin the court.

Exception overruled.
All concurred.


