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againstnegligence employers, sufficientcertain evidence deemedJn an action for
finding injury inexperiencedto an servant fromto a that resultedwarrant

assume,dangers risk of he not andwere not obvious and the which didwhich
warninggiveconcerning adequate orhimthe defendants omitted towhich

instruction.
they givenexceptionable so far asspecific is not if areThe of instructionsdenial

byonlyapplicable such modifications as are warrantedto the evidence and with
the facts disclosed.

request specific sub-of a for is not erroneous when theirThe denial instructions
charge.stance is in theincluded

negligenceagainst prioremployers, oc-an action for evidence of accidents whichIn
dangeroussimilar circumstances is to show the charactercurred under admissible

machinery injury.upon plaintiff of hisof which was at work at the timethe

Case, by plaintiff whilepersonal injuriesfor sustained the
•employed shop factoryshoe atin the rubber of the defendants’

by plaintiff. Trans-juryClaremont. Trial and verdict for the
byterm, 1911, superiorferred from the November of the court

Wallace, C. J.
workingplaintiff injured uponThe was while a machine known

part hollow, cylin-in metalcalender,as a which consisted of three
frame, designatedders set one over another in an iron and here as

D,C, E, cylindersand from above downward. The were about
Theyby.six feet in circumference and could be heated steam.

adjustable brought sepa-were and could be into contact orclose
Cylindersrated several inches. and E revolved in theC same

direction, speed theyD opposite highand in the direction. At
completemade a revolution in fourteen seconds.about The

pressfunction of the machine was to material which was run
through it at applyand the same time heat. The bottom of the

cylinder (E) floor, toplowest and thewas a few inches above the
(C)highestof the one was about six feet above the floor. In front

machine, height opposite point•of the at a the of contact between
therefrom,D smallC and and from two to three feet was a roll

(A) upon throughrun thewhich the cloth which was to be machine
placed. passed D;Awas From the cloth between C and thence

F,•over roll situated at the back of the machine at about the same
height pointas A theand distant fifteen inches from ofabout
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D; G,and thence downward around roll situ-between Ccontact
pointF anddirectly a little below the of contactbeneathated

E,D and toE;D and thence between be wound aroundbetween
directlyinches above the andB, fifteen floor almostroll situated

operation Motioning,A. the of the machine for arollbeneath In
composition putgum uponas friction or was Cknownsubstance

itmachine until covered the surface D to aon front of the ofthe
eighth of an inch. Then the cloth on A feddepth of about an was

took course described. theC and D and the above Asbetween
cylinders gummythe the substance waspassedcloth between

beingpressed by D,into it C and the latter heated.
passingwas torn or wrinkled in betweencloth sometimesThe

necessary employeeand that case it that anD;C in wasand
guide G,.edge the and it around F andgraspshould the of fabric

plaintiff doingD E. This was what the wasand between and at.
engaged the back the ma-the of his While so at ofinjury.time

insufficiently lighted,he his.place allegedin a waschine, which
and thestickyto the fabric was drawn betweenleft hand adhered

in loss arm.cylinders, injuries resultingthe thus sustained the of his
prove ignoranthe ofplaintiff’s evidence tended to that wasThe

be-danger guidingthe incident the work the clothpeculiar to of
warningand had no orcylindershot that he receivedtween the

concerning it.instruction
aexcepted the denial of their motions forThe defendants to

favor,in the-and the of a verdict their and tononsuit direction
give followingrefusal of the court to the instructions:

“ provided premiseson(1) lampsIf the had sufficient themaster
they readilyso thememployees,for use of the that could obtain

duty ifby lighting; theasking them,for it had done its as to and
neglected light putto a on undershopforeman of the had have

would be liable.circumstances,the still the master not
“ 2light helped injury,of to cause the(2) Unless the absence No.

andquestion lightof that is immaterialthen the of the absence
youryou it, uponnot and it is to have no effectneed consider

verdict.
plaintiff’syou testimony,If the then the absence“(3) believe

needyouof No. 2 is immaterial and not consider it.”light
ascharged jury partthe in follows:The court

plaintifftheupon“If all the conditions of this machine which
dangerworking him, appreciatedto and he thewere knownwas

being recover.therefrom, injuredhe the.risk of and cannotassumed
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charge himknowledge the facts sufficient tohad ofplaintiffIf the
danger, injury.he the risk of Onknowledge of the assumedwith

person ofdanger,if he not of the or as ahand, did knowthe other
it,appreciateditnot have known of orordinary prudence ought to

recoverythe is not barred fromrisk andhe hat. not assumedthen
dangerappreciateIf did and the fromhe knowon that account.

insticky rolls,the in the situation whichthe cloth onthe rolls and
it riskrecover because was a whichplaced, then he cannothe was

then he isappreciate,he not understand andIf didhe assumed.
ground.recoveringfrom onprecluded thisnot

the servant with aduty providethe master to"It is the of
perform required to bereasonably place in to the worksafe which

employee atordinary care, puttingto when an workdone, and use
machinery acquainted anddangerous which he notabout with is
reasonably to theexpectedbe know about dan-he cannotwhere

to and towork, to him as his duties warn him asgers of his instruct
here,Asdangers employment.his the case standsthe incident to

only plaintiff complainsthe thematters in whichthese are the
namely,duty him, failurehave been remiss in their to■defendants

is,place in to work—that asupply properto him with a which
only complaintis he makes—■lighted place,well because that the

regard dangersto ofand him in theand failure to instruct warn
complainsthe The that the defendants wereplaintiffbusiness.

induty lighting place respects.in the of•remiss their of work two
plaintiff that did not furnish suffi-First, saysthe the defendants

lights whereby place properlythe of the could becient accident
lighted; is, says generally theyhe had not made ar-that that
rangements placea thislamps wherebyfor sufficient number of

ifproperly illuminated, lighted. Second,be hewould all were
■says lamps placed lightedthe was notthat one of the nearest work
at the time the accident.of

dutycomplaint,first it was of the defendants to“As to the the
ordinary lamps lightsfurnish or the■exercise care to suitable at

they so, they inplace work;of and if failed to do were remiss
ifduty. complaint,their As to second the defendants furnishedthe

lights lamps work,■sufficientand suitable or for to be usedthe
by work, they performedas in course of thethe servant needed the

duty respect negligencefull in and not fortheir this are liable the
lightof inlamps, exceptor failure their servants to these one con-

yourI intingency lampto call If thewhich will now attention.
is, 2■question No. at the back of notthe machine —was—that
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longso a time that thelighted oughtfor defendants to have dis-
neglect by ordinary care, and lightcovered this this was essen-

proper lighting place,tial to of the ifthe then the defendants did
lightednot see that it was their failure doto so would be negligence-

furnished,Ifpart. lighton their the defendants installed that and
lampsfor the sufficient to beservants used whenever it was neces-

sary, they are to blame because anot fellow-servant of plaintiff'the
lamp,lightfailed to that unless it had unlightedbeen and unused

long they ought,for such a time that in the ordinaryexercise of
care, habituallyhave known it was unlighted.to that In that

theycase would be liable. The bulb was actually gone for two.
youis someweeks. There evidence will theyconsider whether

enough of anyfurnished those that could be used time when
needed.

light any“Unless the absence of No. 2 or lightsof the helped
questioninjury,to cause the then the of lightthe absence of is.

immaterial, you it,need not consider and it will have no effect on
your verdict; youand this is so lightwhether find the absence of

wholly the testimonyis immaterial on of the plaintiff, anyor of
the other witnesses in the case. a thingThis is material one-and
you carefullywant to consider. The saydefendants onlynot that

dutythey performed respecttheir in to lighting the premises, but
they or whollythat whether did not is immaterial. You will

carefully is;consider how that ifbecause- the defendants were
this,duty respect,remiss in their in this negligenceand their in

particular nothing accident,had to do with the it ais matter
you determiningwhich will not inconsider the case. You will

not hold the liable ondefendants that ifaccount it was not the
plaintiff’sof injury.”cause the

exceptedThe defendants “to so much of chargethe as instructs
jury (1)the that the providemaster is placebound to a safe to

work, inapplicablebecause it is case, (2)to this and to so much
chargeof the as instructs that the master pro-is liable if he had

lamps and to theyvided had failed see lighted.”that were

(of Vermont)Edward R. Buck and Hollis (Mr.& Murchie Hollis
orally), plaintiff.for the

(ofEmery Massachusetts)Samuel W. and Hosea W. Parker
(Mr. Emery orally), for the defendants.
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Bingham, sayJ. The defendants that their motions for a
a granted assignnonsuit and should have beenverdict and the

following (1) That there was no anyreasons: evidence of prior
stickyaccident due to the friction,condition of the from which it

could be that the dangerfound defendants knew of this source of
chargeable dutyand were with a to the plaintiff; (2)warn that

lightthe of contributingabsence was in no sense a cause of the
accident; (3) impossiblethat it was the accident should have
happened by plaintiff’s inabilityreason of the to withdraw his

stickyhand from the friction of condition;because its that of
necessity gohe had to let of passingthe friction while it was under

G,roll and therefore he could have done the thingsame before
(4)his hand came in contact D E;with rolls and that plaintiffthe

dangerappreciated attendingknew and the the guidingwork of
up E,the friction to rolls D and and assumed the risk.

appeared plaintiffIt in thatevidence the injuryreceived his
within a minute heafter was sent to the rear of the machine to
feed the friction into the rolls. He had never worked there before,
and was not instructed as to the safe doingmethod of the work

dangersor warned of the he was liable to encounter. The work
quick thoroughcalled for knowledgeaction and a of conditions.

place insufficiently lighted.The was Light necessarywas to
judge accuratelyenable one to of the progress of the friction toward

the calender rolls and the distance from the rolls at which the
operative should remove his hand from the to injury.friction avoid

gaveThe warningheat of the rolls some approachof the danger,to
inadequatebut was on account of the periladded due to stickythe

condition of the friction. It was conceded that the friction was
sticky. qualityThe extent to which this presentwas was in dis-
pute. plaintiffThe thattestified when his left hand was four or
five E,inches from Drolls and he it,undertook to withdraw but
was unable to do so as it stuck to the friction. There was also
evidence that one experiencewould as difficultymuch in withdraw-
ing his hand from the friction as he ifwould it were stuck between

sticky flytwo sheets of paper, and that at the time of the accident
the composition of which the friction was made stickywas so
that plaintiff uponit held the twenty-fiveroll D for minutes after
roll E beenhad lowered and until the doctor came and removed
him. It took thirty-sixthsten of a second for the friction to move
toward the inch,rolls one aand little more than a second for it to
move four or five inches. It is thus seen that stickythe condition
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great delaytonot have be to occasion the orthe friction wouldof
necessary safetyto make the difference between andinterference

circumstance, adequatethat this or the absence ofdanger; and
combined,light, or could have been found to have contributedboth

work,of the ofcause the accident. In view nature the the cir-to
conducted, plaintiff'sbeingunder it was and thecumstances which

dangerbe the wasinexperience, it cannot said that so obvious that
appreciatedhave and it and theplaintiff must known assumedthe

question jury properlyIt rather a of fact for the wasrisk. was and
toto them determine.left

impossibilitya physicalthat it was for thecontentionThe
guided the friction with his left andto have hand belowplaintiff

E, lettingand go,it roll without androll G and betweenunder
happened testified,have as he notcould not isthat the accident

presented by the inby the facts record. Noll G restedsupported
from totwentysocket inches above the floor and fiveadjustablean

roll E. not iteight distant from This does disclose thatinches
saystoplaintifffor have done what he he did.impossible thewas

plaintiff,to theaccident,of the the defendants hadAt the time
manufacturing plant years,at their forfriction about sevenbeen

yearslast least;formula three at and twousing the same the for.
accident, rearjust prior to the the work at the of theor moreweeks

the ofhad been carried on without aid sufficientmachinecalender
haveprior juryof accidents would aided thelight. If evidence

the aware ofat the conclusion that defendants werearrivingin
employeeinexperiencedan would encounterdangersthe which

into rolls the of andfeeding machine,the at rear thefrictionwhile
instruct,a dutythe to warn andimpositiona basis for ofhave laid

fromof as there was other evidence whichmoment,is noits absence
could have been drawn. The defendants knewthe same conclusion

sticky friction,of the of the theought to have known characteror
rolls,ofadequate light, speedthe the and the conse-ofabsence

inexperienced employeeandanger was liable to encounterquent
ajustify impositionThis would the ofthe service.performingin

andduty to instruct.warn
so asgivenfor was far it wasrequest instructionsfirstThe

might fromof fact that be drawnto certain conclusionsapplicable
to. Butwas all the defendants were entitledThisthe evidence.

findingthe of otherthe evidence warrantedthe extent thatto
in-rendering immaterial,conclusion additionalpreviousthefacts

changedgiven to the condition. The addi-meetwerestructions



Company.H.'jN. Marcotte v. 513

H.proper. Railroad, 325;were Smith v.tional instructions 73 N.
Company, 276; Company,Klineintie v. 74 N. H. Leazotte v. 74

H.N. 480.
givenrequest languagesecond was inThe substance. That the

isemployed unimportant.was different Bond v. 72 N. H.Bean,
444, 446.

request properly requiredThe third was denied. It the court
theythatjury lightto instruct the must find that the ofabsence

contributing2 a of accident, theyNo. was not cause the if be-
plaintiff’s testimony; words,lieved the in other therethat was

no evidence in the case from it couldwhich be found that the
lightabsence of to thecontributed cause accident. It was but

raisinganother of the same questionmethod heretofore considered
upon assignmentthe defendants’ second of error to the denial of

a Upon question jurytheir motion for nonsuit. this the were
lightof anyinstructed that “unless the absence No. 2 or of the

lights helped questioncause the injury,to then the theof absence
light immaterial, you it,of needis not consider it willand have

yourno verdict; youeffect on and is sothis whether find the
light whollyabsence is on testimonyof immaterial the of the

plaintiff, anyor of the other in thewitnesses case.” This instruc-
applicabletion was to the and allevidence was the defendants

were entitled to.
ascharge, dutyThe far it the ofso considered the master as to

providing aplaintiff place work,the safe simplyto had to do with
question lightthe the reasonablywhether furnished was suitable

performto toplaintiffenable the his work with safety and bore
directly dangeron the increased he was liable to encounter if it

satisfactorywas not. objection part chargeNo to this of the has
suggested,been and we can ofconceive none. clearlyIt was

applicable exceptionto the evidence in the case. The second to the
charge question previouslyraises the same underconsidered the
first request for instructions.

byplaintiff prove QuirkWhen the offered to the thatwitness
prior plaintiff’sto the accident other injuredworkmen had been
upon machine,the same it was conceded that the accidents about

seeking inquirewhich plaintiffthe was to had occurred on the
machine, theyfront side of the that were not stickydue to the

composition, lightcondition of and itthe whether was dark or at
suggested.the thereupontime The courtwas not thatfound the

conditions which theseunder accidents occurred notwere sufii-
vol. lxxvi. 83.
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testimony and,of the inciently similar to warrant the admission
ruling, appliedit. as evidencediscretion,its excluded This to of

enumerated,theprior happeningaccidents under conditions was
. Railway,Batchelderv. 72 N. H. 329. Butthe law of the trial­ as

accidents, happeningto evidence of under different condi­other
tions, moment, mightconditionsit was of no for the be similar to

plaintiff court,the his injury.those under which received The
shown, in positionthe were could be no to rule;until conditions

preserveifplaintiff, permitted them,and the not to show could not
confrontingrights. was the situation counsel and courthis This

counsel, incase;in the trial this for later the defendants’ exam­of
plaintiffat the theining a witness who time of accident to the

feeding the at the rear machine,into rolls of the samewas friction
roll, gotoppositeat the the asked him “if his handbut end.of

night machine,” plaintiff excepted.that in the and thehurt In
the admissibilitythat followed as to of thethe discussion testi­
theycounsel hadmony, plaintiff’s objectionthe said no to the

if toquestion go subject,the defendants’ counsel wished into the
excepted.theand to this statement defendants

disclosed that the which theAs the evidence conditions under
working similar, same,were if not asemployee was the those

attending ques-theplaintiff injury,at time he received his thethe
competent. Mills, 72 N. H.Spinningtion no Saucier v.was doubt

gothe into thepermittedIf were to'be to sub-292. defendants
accidents, prejudicial plaintiff’sother it not theof was forject

theysuggest expectto to the court that the samecounsel should
treatment, this is what their statement amounts to. Whenand
Maynard, corporation, beingowner ofthe sole the was cross-

by heplaintiff, asked if othersexamined the was besides Marcotte
machine,in excepted.had been the and the defendantsinjured

ruled out. it inquestion was Whether was excluded theThe
court, law, appear.or as matter ofdiscretion of the does not It

knowledgefor of the of othercalled the witness’ occurrence acci-
occurrence,know of questionIf not their thedents. he did would

help injurethe or the he knowplaintiffnot defendants. If did of
plaintiffthem, jurythe was entitled to have the court or deter-

they happenedwhether the conditions under which were themine
plaintifftheor similar to those under which received hissame

they were, byto juryand if have them considered the oninjury;
liability. Groton,v.question of the defendants’ Colburn 66the

plaintiff cross-examining realH. 151. The was the defendantN.
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in the suit. He could not know whether the witness knew of other
occurring inquiry,accidents under similar conditions without and

permitted question withdrawn,hethis was not to make. The was
disregard any prejudicedand the instructed to it. If one wasjury

by transpired,what it would not seem to be the defendants.

Exceptions overruled.
All concurred.

3,Dec.
1912­ .

& Railroad v.Boston Maine State.

findingssupreme power equali-The court has of ofto revise the the state board
rulingsupon appeal, byzation an but it cannot revise the made that tribunal

proceedingin a before it.
Although supreme ordinarily questionthe court adoes not consider of law when

provision may any stage proceed-is judgment,there no for so atit do of the
ings appears disposition controversyitwhen that a final of the will be hastened
thereby.

1, chapter 64, Statutes,section thereto,Under Public and the amendments the
property corporations nearly equalof railroad should be taxed at a rate as as
may average upon property throughoutbe to the rate all other taxable the
state, average imposed upon propertynotand at the rate such as is in fact taxed.
determining property” purpose assessingIn the value of “other for the of the

corporations, equalizationtaxes of railroad the state board of is not restricted
assessors, required investigateto subjectthe returns of local isbut to the for

any propertyitself and to correct such returns if is found to have been under-
escapedvalued or to have taxation.
applicable ordinary judicial proceedingsThe rules of evidence in are to be observed!

upon appealthe trial of an from assessmentan of taxes.

Petition, for an againstabatement of the tax plain-assessed the
yeartiffs for hearingthe 1911. At the before the tax commission

plaintiff's (1)the offered to show of the intangiblesthat taxable
belonging personsto January 1, 1909,who died between Apriland
1, 1910, only persix cent were taxed at the assessment pre-next
ceding (2)the death owners;of the that of the undischarged mort-
gages in April 1, 1904,recorded the state between Apriland 1, 1909,
only per mortgageesseven cent were taxed to the on the latter date;


