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in the suit. He could not know whether the witness knew of other
occurring inquiry,accidents under similar conditions without and

permitted question withdrawn,hethis was not to make. The was
disregard any prejudicedand the instructed to it. If one wasjury

by transpired,what it would not seem to be the defendants.

Exceptions overruled.
All concurred.

3,Dec.
1912­ .

& Railroad v.Boston Maine State.

findingssupreme power equali-The court has of ofto revise the the state board
rulingsupon appeal, byzation an but it cannot revise the made that tribunal

proceedingin a before it.
Although supreme ordinarily questionthe court adoes not consider of law when

provision may any stage proceed-is judgment,there no for so atit do of the
ings appears disposition controversyitwhen that a final of the will be hastened
thereby.

1, chapter 64, Statutes,section thereto,Under Public and the amendments the
property corporations nearly equalof railroad should be taxed at a rate as as
may average upon property throughoutbe to the rate all other taxable the
state, average imposed upon propertynotand at the rate such as is in fact taxed.
determining property” purpose assessingIn the value of “other for the of the

corporations, equalizationtaxes of railroad the state board of is not restricted
assessors, required investigateto subjectthe returns of local isbut to the for

any propertyitself and to correct such returns if is found to have been under-
escapedvalued or to have taxation.
applicable ordinary judicial proceedingsThe rules of evidence in are to be observed!

upon appealthe trial of an from assessmentan of taxes.

Petition, for an againstabatement of the tax plain-assessed the
yeartiffs for hearingthe 1911. At the before the tax commission

plaintiff's (1)the offered to show of the intangiblesthat taxable
belonging personsto January 1, 1909,who died between Apriland
1, 1910, only persix cent were taxed at the assessment pre-next
ceding (2)the death owners;of the that of the undischarged mort-
gages in April 1, 1904,recorded the state between Apriland 1, 1909,
only per mortgageesseven cent were taxed to the on the latter date;
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Hamphsiredeposits in New(3) that the individual national banks
1, 1911, than double theon were more whole amount of intan-April

gibles for taxation. The commission excludedreturned the evi-
exception.dence, plaintiffs’ agreed.Factssubject to the

(OliverStreeter,& and Demond & WoodworthBranch Branch W.
plaintiffs.theorally),Branch for

orally),Tuttle, attorney-general (byP. brief forJames and the
state.

from which theYoung, plaintiffs appealJ. tax was assessedThe
commission, actingby provisionstax but it was under the ofthe

Statutes, assessment,64, Public when made thechapters 63 and it
appealofchapter 169,and not under Laws l9ll. This therefore

byifjust as it would the tax had been assessed thestands state
equalization; powerthis court has to theof and while reviseboard

powerfindings appeal,of on it no to revise the rul-that board has
ings proceedingmakes in a before it. The issue on the trial ofit

aggrieved bythe tax.appeal plaintiffsthe is whether are the The
assessingvalidity the the took in are not instepsof board it issue.

right depend uponIn to relief does notwords, plaintiffs’other the
10, chapter 64,validity exceptions, uponthe of but sectiontheir

provides aggrievedthat if aStatutes, byPublic a railroad iswhich
it, may appealit theagainst supremetax to court whichassessed

may require.”justicemake such orders “asshall
Statutes,1, chapter 64, Publictax was assessedunder sectionThe

1909,of theby chapter 66, providesLaws which thatamendedas
nearly equaltaxed a rate asrailroads shall be “at asofproperty

average upon prop-. . . otherthe rate of taxationmay be to
throughout state, excepting specially taxed.”propertytheerty

plaintiffs are en-test to determine whether the■Consequently,the
respectto in to how assessment wasinquirerelief is not thetitled to

greater perforis a centmade, propertywhether their assessedbut
average propertyof in thethe all the otherof true value thanits

for if is not so assessedexcepting property specially taxed; itstate,
abatement, if the commission actednot entitled to an eventhey are

Portsmouth, ante,making Pagethe v. 372.illegally in assessment.
rule, disagreebut as to whatthat this is theparties concedeBoth

say other taxableby property.” plaintiffs“other Theis intended
agreeproperty. partiesThe alsostate,the other taxedproperty;
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which of these contentions is sound is tothat test to decidethe
1,legislature when it enacted section butinquire the intendedwhat

duty saysThedisagree court’s in the matter. statethey as to the
this andquestion properly before the court at time shouldthe is not

truefor that reason. It is that when there is nonot be considered
ques-ausuallycourt notagreement judgmentfor the does consider

In fact,is an invariable rule. thelaw,tion of but that not court
stagequestions any pro-thesuch ofis to consideraccustomed at

finds, case, probablyasceedings, in this that that will hastenwhen it
disposition controversy.of thethe final

Statutes, part,of 64 forms achapterwhichTitle 9 of the Public
propertyIt the that is taxa-subjectcovers of taxation. definesthe

persons to whom it shall(c. 55) and the beplacesble and the where
(c. 57)(c. 56). the shall list and thatprovidestaxed It that owners

(c. 58) (c. 59). providesIttax it alsothe shall value andassessors
taxing(cc. 61) the railroadscollecting 60, (c.for offor the tax and

short,64) savings (c. 65). In this relates to taxa-titleand banks
provisionsand examination ofproperty;tion taxable an itsand

isevery “property”in which usedwill show that in other instance
qualifying words, taxable is intended. Conse-propertywithout

is isprobableit is that that the sense in which it used inquently,
chapter 64, Statutes,10,this fact that section Publicsection. The

footing in toput respectwas on the same taxa-enacted to railroads
State, H.(Boston 87,as R. R. 60 N.taxpayerstion other etc. v.

94) the that totends to conclusion the test determine whether a
inquirean to whether the truerailroad is entitled to abatement is

theproperty againstvalue of is to the tax assessed it as trueits
is taxpropertythe in the to the as-value of all other taxable state

against it; appliedfor that the test is in the case ofsessed is which
Manchester, H.AmoskeagMfg. 200,70taxpayers.other Co.v. N.

205.
59, Statutes,11, chapterof Public tend toprovisionsThe section

taxpayer’s com-conclusion;the same for that section makes the
furnishingrespectpliance the in to the assessorsprovisionswith

intangibles (c. 57)of allwith an accurate list his taxable a condition
already purposeappeared,to an As has theprecedent abatement.

legislature 10, chapter 64,the in view when it enacted sectionhad
Statutes, put theequalityPublic to on an with aver-was railroads

supra. thatage State,Bostonetc.R. R. v. The fact thattaxpayer.
itpropertyits to that the hadpurposewas tends the conclusion

property;in it 1 taxable for in somind when enacted section was
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question equalityfar as the of of taxation is concerned, it can make
propertyno differenceto a railroad whose is purposesvalued for the

fifty perof taxation at more than cent of its true value whether all
propertythe other taxable in the state is fifty perassessed at cent

its, value,of fifty pertrue or whether cent of escapesit taxation.
compelledIn either case the israilroad to bear more than its fair

public burden,share of the for in propertyeither case its is taxed
higher averageat a rate than the taxpayer’s. short,In the con-

purposetext and the of the statute tend to the byconclusion that
property” property“other other taxable is intended; and that is

waythe section 1 was construed in Boston & Maine R. State,R. v.
513,75 N. H. 517.

isWhat evidence there to rebut this conclusion? The state con-
tends that not inthat was the sense which property”“other was
used, giving plaintiffsbecause the an abatement for that reason

unjustlyincreases the taxes of other innocent taxpayers. Although
giving plaintiffsit is true that the an abatement because taxable

intangibles escaped taxation will increase unjustly the taxes of a
large taxpayers,number of innocent that fact is not sufficient to

presumptionrebut the that propertytaxable—not wastaxed—
notwithstandingintended; for the effect of the abatement on

taxpayersimiocent is relevant to the issue of the intention of the
legislature 1,it tendencywhen enacted section its proveto that
taxed propertyrather taxable was is slight.intended

In so far as the distribution of an concerned,abatement is the
taxpayerseffect on innocent is the same whether the abatement is

given propertybecause taxed undervalued,was or because taxable
property escaped necessarytaxation. The effect of an abatement
for unjustlyeither cause is to increase the every taxpayerburden of
in the property greaterstate whose is assessed for a per cent of its
true averagevalue than the of other property; is,that injus-the

taxpayerstice to other complainsof which the state is peculiarnot
givento abatements which are propertybecause taxable escaped

taxation, bybut to the failure of the scheme legislaturedevised the
equalizing providefor to imposingtaxation for the abatement on

propertythose whose either was escapedundervalued or taxation.
Consequently, the effect of the taxpayersabatement on innocent

particular tendencyhas prove legislatureno to that when the said
property”“other it intended taxed rather than property.taxable

In short, legislaturethe equalize byundertook to taxation giving
an taxpayer propertyabatement to a whose higheris valued at a
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taxingproperty in theall the otherits true value thanper cent of
intaxpayersthe the districtmakes all otherThis schemedistrict.
among them;of the abatementand divides the amountdefendants

impose propertyonabatement those whoseis, does not thethat it
taxation, amongdivides it all theescapes butis orundervalued

guilty.asinnocent as well thetaxpayers, the
way doingvery ofthat this is not a exactmay concededIt be

legislature devise a morethat the failed tothe factjustice; but
toprove an abatement is betendencyno to thathasexact scheme

undervaluing prop-taxedinequality bythe is causedgiven when
escapingpropertygiven byit is caused taxablenot whenerty and
from theonly logical that can be drawnThe conclusiontaxation.
ought toimpose on whofailure to the abatement thoselegislature’s

practi-thought enoughaccurate forit its scheme wasbear it is that
expensethought andfor if it had not that the troublepurposes;cal

necessary imposeto(whichthe would beincident to re-assessment
ought it) more thanthose who to bear wouldthe abatement on

thatinjustice taxpayers, probableother it isthe tocounterbalance
chapterpowerthe same on the court thatit would have conferred
words,1911, confers on tax In other169, of the commission.Laws

it do is nec-dutyit made the of the court towould have whatever
only plaintiffs’not all theessary equalize tax,to the but that of

thetaxpayersother in state.
contention, equalizationthe that ofAlthough state’s the board

inonly the returns of the local assessors determin-should consider
greatproperty,” weightof be entitled toing the value “other would

legallegislative body,if to a it has merit as ait were addressed no
prescribedact the itsproposition; for the which created board and

per-it . .provides that “shall determine . theduties whether
uniformly estimated,beensonal estate of the several towns has

according to best information can be from thethe which derived
73,any 1878, c.statistics the state or from other source.” Lawsof

words, prescribess. the board’s duties7. In other act which the
provides acceptthat it shall not returns of the assess-in terms the

tangible intangible prop-orof the value of taxableors as conclusive
yeareveryerty, investigateshall the matter for itself fourthbut

tangible intangiblereturns if it finds that or tax-and correct these
S.,P.escapedhas taxation.propertyable has been undervalued or

63,c. s. 4.
therefore,competent, plaintiffsis the to show that taxableIt for

by legalintangibles excaped taxation, they it evi-but must show
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By this is not theydence. intended that givenwill not be the same
productionlatitude in ofthe evidence they giventhat would inbe

ordinary judicial proceeding.the What emphasizeis intended is to
appealthe fact that a tax a judicial proceeding (Bostonis & Maine

State, 86)R. v. ante,R. and that applythe same rules in the trial
appeal,of an in far productionso as the of concerned,evidence is

judicialas in other proceedings. To ifillustrate: on the trial of
appeal plaintiffstheir the offer the evidence the tax commission

excluded, admissibilitythe test to determine the ofissue will be
inquire remote,to whether it is ortoo whether is likelyit to eluci-

or issue,date to confuse the main and not, theyas contend in their
brief, anywhether it is relevant to of maythe various issues that

inarise the of thecourse trial.

State’s motion to dismiss denied.
All concurred.

Rockingham,)
3,Dec. 1912.

,Rowell, v. Sanborn, Adm’x.Adm’r­

possessiononeWhere member of an association lias taken adverse of the common
property, accounting brought by byan action for an a fellow-member is barred

begun yearsthe of plain-statute limitations unless within six thefrom time the
wrongfultiff knew or ofshould have known the act.

Equity, accounting.Bill for an referee,in Trial before a who
January term, 1912,found the facts. the superiorAt of the court

Wallace, J.,C. judgment defendant, plain-ordered for the theand
excepted.tiff

October, 1884, Rowell, plaintiff’s intestate,In Smith A. the asso-
Sanborn,with S. intestate,ciated himself Alvah the defendant’s

others,and a number of to build a hall. a part agree-It was of the
givement that Sanborn should the association onthe land which

building 1884,to build. The was in thebegun but association
completed exceptAllnever it. the associates Rowell and San-

undertaking earlyborn abandoned the asas 1886. In 1890 Rowell
nothingnotified Sanborn that he should have more to do with the

building, thereupon possessionand Sanborn took of and afterward
held it as own property.his


