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dutybeing performservant, which othersto aexperienced directedanWhere
voluntarily position whichattempted, of a ladderunsuccessfully alters thehave

injured byused, it, immediately of itsreasonthey safely and ismountshave
only possible accident wasbottom, is that theslipping conclusionat thethe

of care was theadjustment and that his lackimperfect of the laddertodue his
injury.proximate cause of hissole

making simpleadequateemployer and means forsuitable toolsAn who furnishes
repairs asordinary may to servantsrepairs by entrust suchwearnecessitated

performance dutynegligent of the sowork,part not liable for aa of their and is
delegated.

employeesshopalleges by theinjured of thethat a customan servantWhere
tools,repair to make theupon and seeksnumber to certainrelied one of their

duty,performance it is incumbentof suchdefault in themaster liable for a
chargepractice in to theupon specific a orderhim instances of suchto show

knowledge adoptionemployer thereof.a andwith
may injury by condition of the master’sA an caused a defectiveservant recover for

fellow-servants,ordinary negligence ofto wear or theinstrumentalities due
knowledge culpableupon proof orownfreedom from fault and the master’sof his

danger prevent injury.ignorance in time to theof the

inplaintiff’s whileCase, resulting injuryin thenegligencefor
plaintiff.by for theemploy. jurythe Trial and verdictdefendants’

byterm, 1911, superiorthe courtthe October ofTransferred from
motionsPike, denial of theirJ., exceptionson the defendants’ to the

favor,a a in their to thefor nonsuit and the direction of verdict
instructions, and togive requestedcertainrefusal of the court to

a release underpleadedportions charge.of the The defendants
plaintiffthem, theseal, paid by$385in whichconsideration of

opinion.appear in thebywas obtained fraud. The factsclaims

orally), plaintiff.forUpton (by brief and theRobert W.

Streeter, Lake Wood-Demond & Woodworth and Foster & {Mr.
orally),worth for the defendants.

Parsons, UponJ. the evidence it could not be found thatC.
a ofplaintiff inexperienced.or He was manignorantthe was

shopshad in defendants’ someintelligence employedand been the
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He a man” oryears injury.the time of the was “millseven at
experience operatinghad in alland had the machines“floor man”

times,he inshop employed.in At the absence ofthe where was
inforeman, chargehe had been left of the room in which somethe

There evidencetwenty men were at work. was no that he was not
fully competentwitha mechanic conversant and to executeskilled

dayengaged.in he the of thethe work which was On accident
unsuccessfullyhad been for some timeemployees attemptingother

upon upon shaft,a anplace pulleyto a belt overhead -whenSanborn
job. plaintiffundertake the ladderwas directed to the The went to

pulley changed posi-used for access to the and itsbeingwhich was
testified, “picked uphe he the ladder and set it down ontion. As

” topup.floor he reached the and was aboutthe and started When
begin work, “slipped fell,at the andto the ladder out bottom”

complainedinjuryand received the of. Prior to thisplaintiffthe
engaged fourths ofthe other workmen had been some time —“three

upon work,an the and was no evidence that thetherehour” —
they placed firm.ladder had did not standas it

evidence, isonly possibleIn of the the thatthis state conclusion
position byinchangethe of the was due to madeslipping ladder the

againsttheSanborn, precautions slippingor to his failure to use at
mayabythe That ladder andfoot taken the other workmen.

probably properlyfall for if footwill when erected use the is not
Sanborn, assecured aknowledge,is matter of common of which

laddermechanic, ignorant. positionskilled was of thenot The
fortemporary particularwhen was a one thisSanborn mounted it

inOrdinarily kept partservice. it and used another of thewas
byshop. placednot the other work-acceptAs he did the ladder as

amen, staginghe it was erectedhe cannot claim that when used it
by master,other the for whose lack of carerepresentingworkmen

(Sanborn) rejected adjust-he not he theirresponsible,was because
weight togivenment of ladder for of his own. If due is itsthe one-

a the it fellprevious stability longfor time and to fact that .asso
onlyplaced it,in the conclusionsoon as it was use as Sanborn

position ladderpossible changedif he of the itis that had not the
infallen, placingthat lack of carehave and hence his ownwould not

hardlyinjury.of his It isproximatethe ladder was the sole cause
plaintiff’s intelli-reasonablya careful man of theconceivable that

known, when he “set” thegence experienceand not haveshould
foot offloor,” spurs attached to theladder “down on the that the

securely the useor hold it for hethe ladder did not enter the floor
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fact,any aware of thatit. If for reason he was notto make ofwas
or suchperceptionsuch a lack ofignorance imputableis tohis

prudent guilty of underno man would benegligent conduct as
circumstances.similar

but there was evidence from whichmight here;be leftThe case
fault and Sanborn’s freedom fromdefendants’arguedit is that the

appearedbe Itinjuryof the could found.legalfault as causethe
shaftingthe ladders werefor in with overheadthat connectionuse

provided. kept particularwere atnecessary Someand several were
generalformachines; others were usefor use suchmachines with

question byin keptladdershop. One—thethroughout the —was
planer; being onlybut the longa four-sidedmachine called the

occasionally used whenever awas elsewhereshop,ladder in the it
far appears,So as the ladderslength required.ladder of wasthat

purpose,for and withequippedwerefurnished were suitable the
and pointedthe ladder so that thespursiron bolted the foot ofto

floor, wood,ofthe which was hard•spurs penetratecould be made to
slippingthe from when the ladder wasand so hold the of ladderfoot

by notspurs might become dulled use so aserected for use. theAs
provideddefendants andpenetrate floor,the the filesreadilyto
operationemery sharp-to them. Thesharpenwith ofwheels which

plaintiff per-understood and hadening simplea which thewas one
sharpeningno rule as to the theformed. made ofThe defendants

inspection as theirspurs providedand to condition. The sub-no
defendants, having work to beof is that thestance the evidence

ladders, competentemployed men,of fur-requiringdone the use
fit forand means to them the use thatnished suitable ladders the

time, andmight required to left the whole to thebe from time
itAfter the accident was discoveredpartworkmen of the work.as

quarter eighthsandone threethat the of ladder measuredspurs this
not appeardid fine therespectively points.an inch at the It howof

appearsbut it to havepoints sharp,been to be calledshould have
dull.spurs of this ladder were The conten-been that theconceded

penetratedsharp they would haveis if had beention that the spurs
replaced the ladder would have heldfloor andthe when Sanborn

failingfrom fault in tofoot; freedom discoverits while Sanborn’s
firmly claimed,he uponthe before mounted isthat ladder heldwas

shopor custom of the theunderstanding practicethehis that from
sharpenedkept spurs.the ladder was theman at whose machine

that,upon ground matterthe asThe defendants their defencemade
dutyfacts, sharpentheir to theuponof law and it was notthe
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exception, thespurs. to their case was left to theSubject jury upon
dutytheory that it was the master’s to furnish athe Sanborn ladder

sharp spurs adjustmentwhen he undertook the ofwith the belt.
obligation of the master to furnish hisThe servants suitable

(McLainethe v. Company, 294,for work 71 N. H.instrumentalities
require him do the296) not to work. Hence if the workdoes

work-place,apreparation providing placeof such a isinvolves the
duty and not of the dutyof the servant master. The master’sthe

purpose.suitable tools and materials forprovidingends with such
Mills, Mendell,70 N. H.Manning 582;v. Manchester Robichaud v.

the of suitable orN. H. 391. As selection tools materials out of75
provided bysuitable onessupply parta of the master issufficient

particularawork, specialselection of workman for aof the so is the
are Hiltoncompetent Railroad,ones furnished. v. 73task when
repairsmaking requires specialof whichN. H. 116. The skill and

duty partit aexperience is the master’s because is not of the work
employed perform. Jaques v.-inexperienced servant is tothe

N. H. 482.Company, 66
keepingof the ofmany kinds service care and tools and“In
merelysafety requirein a of themachinery condition attention

by ordinary wear, properlyuse and and arerepairs occasionedand
regular engagedbusiness of the servant in the use ofa of thepart

Inmachinery. dutysuch the employerand cases of thetoolssuch
by furnishing machinerysafe tools and and the meansperformedis

repairs, duty mayand the making repairsneeded of themakingof
servants, any neglect performanceand in thisto the ofbe entrusted

Jaques Company, supra,of a servant.” v.negligencetheservice is
bymade this court in is theforegoingIf the statement 1891484.

questiondisposes keepingthe fundamental whether thelaw, ofit
for mayin condition use be entrusted to servantscommon toolsof

using suchparta of the work of tools. It is true this statementas
dictum, negligentbecause the thein a decision was thatis sense

partacomplained work;of was not of the but the rule thenrepair
upon Manningprinciplethe which the later cases ofinvolvesstated

H.Mills, 582, Company,N. H. 71 N.Manchester 70 McLaine v.v.
79, 391,Pierce, 72 N. H. Robichaud N. H.294, Mendell,v. v. 75Galvin

questioninothers, short,were determined. In was the matterand
service, work, a v.part of the or masterful act? Wallaceone of

Tilley 317, 318,Railroad, 504; Company, 316,N. H. v. N. H.72 74
cases cited.and

question applicable whetherpresentto the case isThe concrete



527v. Railroad.SanbornN. H.]

necessary ladders fitkeepto theas wasrepairandinspectionsuch
to a servant.delegatedbeduty mighta whichor wasfor use was not

questionact indeterminingin whether theinvolvedprinciple“The
ingeniousexact ormastership is not ‘derived fromoris one of service

con­tools, appliances,or howeverplace,of the wordsdefinitions
particular case,a but from con­they may be invenient and useful

onordinary and reasonable carerequirements ofof thesiderations
If a matter ofemployee.the asemployer andpart of both thethe

of the toward his servantof conduct masterparticulara coursefact
generalinby of menmeasured the conductwhenis unreasonable

ahimself as matteroccupations, he cannot shieldin similarengaged
by a resort to verbalconsequences of such conducttheof law from

legalthanto obscure to elucidatewhich oftener servedistinctions
Similarly,301, 303,Amidon, 72 N. H. 304.English v.principles.’

per­bedutya shouldparticularthatplainlyif it is unreasonable
master, cannot be derivedimpositionsuchsonally upon theimposed

fairlyduty beyond can be termedof the whatfrom the extension
ordinarily em­by from the termslogical deductionreasonable

116,Railroad, N. H.Hilton v. 73defining duty.”in theployed
119.

master,a fur-havingto conclude thatWhether it is reasonable
tosimplewith tools and the meanscompetentnished servants

thatuse, is also bound to follow the work to seerepair the effects of
foremploy appliances which he has furnishedservants thethe

ordinary manrepair, depends upon that is what thethe whether
notthe usual course. The lumberman doesdoes. Such is not

keptinto the to that their axes arefollow the woods seechoppers
stay insharp; does not with the mower the field tothe farmer

keeping simpleof whetstone and rifle. The ofproperoversee use
parta the work; necessaryin order for is of and when thetools use

e.,“inspection repair appliance,and is incidental to the use of the i.
use,partis a of the work of its such and is theinspection repair

duty Company,McLaine H. 294,of the servant.” v. 71 N. 296.
ladder,hardly necessary suggest axe, saw,It to that a like anseems

tool, pointspade, hoe, simpleor is a but that has been adjudicated.
Hilton, 512, 518; Company,Cahill N. Y. Borden v.v. 106 98 Wis.

816,407, 411, Rep. degree sharpnessAm. 819. The ofSt. of—67
spurs necessary dependat a time wouldparticular uponthe the

particular put.the ladder was to be Theuse to which determina-
necessary anytion atrepair makingof the amount of time and the
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part 4 Thomp.it a of the work.peculiarlyof was hence Com.
Neg., s. 3999.

simple duty,repairsof is amaking delegableThe not because of
may partbut because such service be asimplicity,its of the work.

partarepair is not made as workWhen the of the the servant is
do, by byemployed independentlybut is made the orto master

repairdirection, may becomeothers under his such the master’s
delegated,act, it cannot be but because is not. Innot because it
responsible for negligencemaster would be the in thesuch case the

dutyof the so undertaken. Whether the contract isperformance
may dispute.the other be master’sthingthe one or without The

conceded, inmay Thompson Bartlett,be as v. N. H.undertaking 71
may questiona for the in174; present jury,the evidence as Haahen-

ante, But theCompany, being plaintiff,sen v. 443. burden on the
necessary him presentit is for to some ofgo juryto to the evidence

case, agreementin this anspecial contract; providetothe master’s
sharply spurred at all times,his with ladders or at leastservants

sharp spurs.a ladder with caseto furnish on this occasion The
a contract;of itdirect evidence such but was claimeddiscloses no

from which it be that thethat there was evidence could found
Drowns, chargethe man in ofemployeddefendants the four-sided

kept, to keep spursladder was- the on this ladderplaner where this
occasionmight have to use it. There is no claimsharp for whoever

effect; thereany evidence to this but the contention is thatof direct
shop so,in the for himpracticea or to do which was sowas custom

that the tolong continued defendants could be foundnotorious and
it,adopted that failure tohave and to have so Drowns’known

duty their default. The evidence both from theperform the was
keptplaintiff and other witnesses was that the ladders athimself

part equipmentas of the thespecial regardedwere ofmachines
machines, dutyto the which it themachines, belongingor tools was

inkeep implymachine But this notof the man the to order. doesat
any keeppractice of of these men to do thanit the morethat was

isfor use at their machines. It conceded that thethe ladders fit
generally throughout shop sharpenedthespurs on used wereladders

to use them. There was no thatby had occasion evidencewhoever
forsharp enoughwere not safe use at thespurs upon this ladderthe

byfloor was roughened frequentwhere the itsplaner,four-sided
anythat manno evidence or at the four-was Drownsuse. There

sharpened elsewhere,this for usehad ever ladder orplanersided
duty or tobyhis custom otherwise do so.it wasunderstood
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duty,a custom establishRelying upon to the defendants’ the
plaintiff showingnot meet the burden of proofdoes without at

in which the custom was followed. Ifleast one instance Sanborn’s
testimony, spurshe did examine the because hethat not understood

duty keptit of the man at whose machine the ladderwas the was to
sharp, care,keep spurs proveis sufficient to histhe it does not

duty,warrant the that the master assumed that no moreconclusion
if, machine,ladder at ausing kept neglectedthan a not he had to

he in daymake such examination because knew it was use the before
by competent sharpened spursa man havewho would the if neces-

case,sary. If such had been the the failure of such workman to
userepair necessarymake a for his of the would havetool not been

keepthe master’s default. Neither would failureDrowns’ to the
work, ifladder in condition for his such had been beproved, the

testimonymaster’s Neitherdefault. is Sanborn’s of the under-
himself or to thestanding dutyof others as the manof who worked

a kept there,at machine care for the ladderto even in the broad
finally upon cross-examination,madestatement sufficient chargeto

assumptionthe dutydefendants with the of keepingthe of the
spurs sharp.

plaintiff chargeThe seeks to the responsibilitydefendants with
practice in the shopfor a in conflict with fact as engage-the to the

directlyments made. theIf it was fact that the inworkmen the
shop practice usinghad the or of laddercustom this without exam-
ining spurs, relying uponthe them sharp,Drowns to keep the case

ofcontains no evidence such custom or farpractice. appears,So as
onlythis was the first and instance of such action. The contract

parties by proofbetween the is not varied ofbe the understanding
of one tendingwithout evidence of some acts to bring such under-
standing to the notice of other.the In Disalets v. Company, 74

H. 440, inexperiencedN. plaintiff,the an injuredworkman through
the use of an inunsuitable common usetool in the defendants’
mill, being ignorant danger,of the permitted recover,was to and
it was said that from the common use it becould found that the
defendants furnished case,such tool for use. In this sug-as just
gested, there nois evidence of common use of this ladder reliancein
upon keeping spurs sharp,Drowns the and it cannot be found that
the defendants furnished the ladder at timethe of the accident.

But although the cause of the servant’s ainjury is condition of
the ordinarymaster’s instrumentalities due to negli-wear or the
gence mayof fellow-servants, he ifstill recover he can show his

VOL. 34.lxxvi.
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culpablethe knowledgefrom and master’s orfreedom faultown
danger prevent injury.to the Klineintiein timeof theignorance

276; N. H.Company, Company,N. H. Leazotte v. 74 480.74v.
areTheyknew all the did. notplaintiffthe that defendantsBut

safetytoinforming him of facts essential his whichin fault for not
spursexperiencedan He theknew. was man. knew thathe He

by they mightand that if dull not holddull usemight become
spurssharpeninghis claim the of the wassecurely, accordingthat to

in of the at which the ladder waschargeleft to the man machine
inspectionno was made from time time to ascer-kept, that toand

pre-sharp. Knowing things,these he standsspursif the weretain
Ifspeciallyhad warned. he had been toldcisely if he beenas

made nothe ladder that the defendants hadhe mountedbefore
did not whether spursthe ladder and know the wereinspection of

hold, givenbeen information hesharp enough to he would have no
relypossess. warningHe did not on the ofalreadynot absencedid

by defendants, for he testified that he knewupon inspection theor
inspection.was nothere

negli-entitled to a verdict on the issue ofThe defendants were
unnecessary validityit toresult renders consider thegence. That

the of fraud.on issueof the verdict

judgmentset verdictExceptions sustained: verdict aside: and for
the defendants.

Bingham JJ.,Peaslee, dissented: the concurred.and others

)Merrimack,
7, 1913.Jan.

ExpressLockwood v. American Co.

finding injuriespersonalto warrant adeemed sufficient thatevidenceCertain
negligenceby plain-of the defendants’ servant that thethe andwere caused

in the ofof the was exercise due care.tiff at time accidentthe
corporation express company rightto anleases the exclusive toa railroadWhere

express lines, agreescarry its toon business over furnish in its cars and sta-an
transportation handling goods giveoffor the toand and antions facilities
loading unloading same,adequate for the and of the assents totime and the

express agents messengers uponasemployment of of its servantscertain and
express company responsibleshallthe be for their acts inthat suchcondition

independent handlingcapacity, is not an contractor with to theit reference of
express companytostations, liabilityso as theexpress at absolve frommatter

occurring negligencethrough engaged.injuries the of a servant sofor


