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culpablethe knowledgefrom and master’s orfreedom faultown
danger prevent injury.to the Klineintiein timeof theignorance

276; N. H.Company, Company,N. H. Leazotte v. 74 480.74v.
areTheyknew all the did. notplaintiffthe that defendantsBut

safetytoinforming him of facts essential his whichin fault for not
spursexperiencedan He theknew. was man. knew thathe He

by they mightand that if dull not holddull usemight become
spurssharpeninghis claim the of the wassecurely, accordingthat to

in of the at which the ladder waschargeleft to the man machine
inspectionno was made from time time to ascer-kept, that toand

pre-sharp. Knowing things,these he standsspursif the weretain
Ifspeciallyhad warned. he had been toldcisely if he beenas

made nothe ladder that the defendants hadhe mountedbefore
did not whether spursthe ladder and know the wereinspection of

hold, givenbeen information hesharp enough to he would have no
relypossess. warningHe did not on the ofalreadynot absencedid

by defendants, for he testified that he knewupon inspection theor
inspection.was nothere

negli-entitled to a verdict on the issue ofThe defendants were
unnecessary validityit toresult renders consider thegence. That

the of fraud.on issueof the verdict

judgmentset verdictExceptions sustained: verdict aside: and for
the defendants.

Bingham JJ.,Peaslee, dissented: the concurred.and others

)Merrimack,
7, 1913.Jan.

ExpressLockwood v. American Co.

finding injuriespersonalto warrant adeemed sufficient thatevidenceCertain
negligenceby plain-of the defendants’ servant that thethe andwere caused

in the ofof the was exercise due care.tiff at time accidentthe
corporation express company rightto anleases the exclusive toa railroadWhere

express lines, agreescarry its toon business over furnish in its cars and sta-an
transportation handling goods giveoffor the toand and antions facilities
loading unloading same,adequate for the and of the assents totime and the

express agents messengers uponasemployment of of its servantscertain and
express company responsibleshallthe be for their acts inthat suchcondition

independent handlingcapacity, is not an contractor with to theit reference of
express companytostations, liabilityso as theexpress at absolve frommatter

occurring negligencethrough engaged.injuries the of a servant sofor
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plaintiff only appear proba-negligence to moreA in for is make itan action bound
injuries alleges.asble than otherwise that his were hecaused

properly they applicable toRequested are not theinstructions are denied when
they misleading,by evidence, or are andfacts disclosed the when obscure and

jurytend to confuse the rather to them in theirthan aid deliberations.

Case, personal by juryfor Trial and verdict for theinjuries.
plaintiff. 1912,term, superiorTransferred from the of theApril

Plummer,court J.by
followingplaintiff’s proveevidence tended to theThe facts: The

plaintiff injuredwas in an accident which occurred at the station
of Junction,the Boston & Maine Railroad at Claremont on the
evening September 5,of Ramsey agent1910. One was the station
of agentthe Boston & and also ofMaine Railroad the the defendants

place. Perkins, employed byat that One who railroad,was the
was, knowledgethe defendants,with assent of the in the habitand

assisting duringof Ramsey daytime handlingthe in express matter.
everyRamsey left the station afternoon at o’clock,live and from

that time only person dutyPerkins was the there whose it was
handle,to customarily handled,and who the defendants’ express

day accident,matter. On the of Ramseythe stopped work as
o’clock,usual leavingat five expressPerkins to handle the matter

incoming night.on trains that 409,Train No. which carried
express night,matter that came into the station on the east side
from the Claremont division at about nine o’clock. The express
matter was fordestined stations further north on the Passumpsie
division and had to be totransferred train 33, goingNo. north
over that division from the west ofside the station. The latter
train was due at about o’clock, nightnine but on the questionin
it did not arrive until a minutes later.few It justhad arrived

freight movingwhen a train in a northerly direction came into
the station on the east side from the Claremont division. The
plaintiff was a brakeman train, beingon this employed by the

& Railroad,Boston Maine in performanceand the of his duty
riding running-boardwas on a attached to the left side of the pilot

of the Alonglocomotive. the east ofside the station buildings
platform lights,and were five headlightand the of the locomotive

rayscast its thirty orfeet more the track.up While the train
approached passingand was station, plaintiffthe the was looking
up track,the nothing uponbut saw it. The first he knew of the

of anpresence obstruction hewas when was bystruck a truck and
injured. He then saw a bythat it was truck owned the defendants
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matter,express and that Perkins ofwith had hold theand loaded
endeavoring totongue pull way.and was it ofof the truck out the

to avoid theplaintiff opportunityhad no accident before heThe
defendants had three trucks at the station.was struck. The

unloaded, theyin were ause and left under shed at thenotWhen
annex; but when loaded inof the and not use on thenorth end

kept annex, building justin the whichplatform, they were was a
proper.and between it and the stationof the shed Thesouth

sloped easterlyinvicinityin of the shed anplatform the and south-
away accident,placeand from the of the whicherly direction was

northerly postsof theforty feet north of the shed.about The
place slopedof theplatform at the somewhat towardaccident

easterly track; this,and of trucks leftbecause unchainedthe
jar passingofbyto the Theliable be moved defend-were trains.

liability, provided guardaware of this had chains towereants
occurrence,an and had instructed Perkins not toagainst such

Nobody platformunchained. was on the at thethe trucksleave
except Canty, baggageand theof accident Perkins master.time the

doing work, Cantyexpress and was thenwas there start-Perkins
started, baggagefor train No. 33 to do work.or had Whileing,

33,of train No. Perkins left the truckawaiting the arrival unchained
by jar incoming trains,motion the of or init set inthat wasso

platformtruck to cross the he backed it in frontthepreparing
freight passing.as it wasjustthe trainof

Boston & Maine Railroadof the contract between themuchSo
questionsas is material to the here raised isdefendantsand the

opinion.reported in the
for a and the direction of amotions nonsuitThe defendants’

theydenied, excepted.favor were and The fol-inverdict their
for instructions were deniedlowing requests of the defendants

given chargetheyas were in substance in the ofexcept in so far
charge excepted:thecourt, to such refusal to defendantsandthe

enginetheridingwas on the cowcatcher ofplaintiffIf the“6.
convenience, getto to his home whichmerely in orderfor his own

station, freight on which he had been em-the the trainnearwas
up byhavinga been broken back the round-as bralcemanployed

riding obviously dangerous place,anhouse, then, he was inas
guilty contributory negligence.is ofhe

ridingwas on cowcatcher of the loco-plaintiffIf the the“7.
motive, duties, legal dutyhisthe of his it wasperformanceeven in

dangerous keep a lookout aheadriding that situation toinwhen
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mightwhichfor with the locomotive come contact;obstructions in
do, he guilty negligenceif he failed so to was of contributoryand

cannot recover.and
ofplaintiff riding“9. As the at the time the in aaccident was

danger,place of obvious he should have exercised care for his
lookingsafety byown ahead for onobstructions the track with

might in contact; right rely solelywhich he come he had no to
upon being negligent.personsother not

attending“13. The mere fact that Perkins expresswas theto
night proofwork that is that anythingnot he had to withdo the

any shortlytruck at time accident,before the or that any conduct
of his caused the truck to be on the track.

“15. The fact that Perkins was seen to take hold of the handle
pullof the it awaytruck and from the track at some time after

the anyaccident occurred does not in way provetend to that his
conduct or caused the truck to uponact be the track at the time
of the accident.

If“18. paid by,Perkins was hired and subjectand was to the
of, railroad, expresscontrol the if companyand the nothad hired

him, pay him,did power discharge him,not and had no to then he
was not a servant of the defendant and respon-the defendant is not
sible for his orconduct his acts.

If“19. the railroad had contracted with the defendant to fur-
transportationnish it and services and facilities at stations in

handling matter,express ifand at the Claremont rail-station the
employed paidroad and a expresslaborer to handle matter in

connection with his other duties as a employee,railroad then the
an independentrailroad is contractor for whose conduct and for

the conduct of whose servants the respon-defendant is not liable or
sible.

“20. If the an independentrailroad was such contractor and
performancein employedof its contract to carryPerkins out in

part the duties of the contract,railroad under such expressthe
company anycannot be held for Perkins,act of no if suchmatter

performedwas in a negligentact manner and in the course of
handling express matter.

“21. jurythe employed byIf find that Perkins was the railroad
and was at the same time a defendant,servant of the nevertheless
as such railroad man he awas fellow-servant of the plaintiff; and
if negligencehis plaintiff’scaused the injuries, the defendant can-
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therefor, byinjuriesbe liable because suchnot held were caused
plaintiff’s fellow-servant.the

plaintiff through negligencewas ofinjured“22. If the the
employed jointly by thepersona who was railroad which

by defendant, aplaintiff personand the suchemployed the was
liableplaintiff,of the and the defendant is notfellow-servant

plaintiff bytheinjuries to caused the fellow-servant.”for
excepted charge given juryto the as to thedefendants alsoThe

question agency, iton the of because omitted from their consider-
railroad, handlingor not the in thequestionthe whetheration

dutyexpress Junction,at had thatof matter Claremont assumed
independent contractors.as

(Mr. plaintiff.orally),Martin Howe for the& Howe

Page(of Massachusetts) ElwinM. Pinkham and L.Austin
(Mr. orally),Pinkham for the defendants.

Bingham, unnecessary againJ. It to recount the evidenceis
liability. sufficiently ofquestion adequatethe of A accounton

it,given juryin the of the case. From the wereit is statement
infinding plaintiffin that the the exercise duewas ofwarranted

injury;at the time he received his that the accident wascare
by negligence in andthe of Perkins while he was the controlcaused

management express truck —that eitherof the defendants’ he
negligently platformit the where theleft unchained on station

track,approaching uponit to run theof trains caused backjar
freightin thenegligently uponit track ofor backed the front

agentpassing;it and he was the of thejust as was thattrain
the ofin the of their at timedefendants actual conduct business

theyaccident, negligence responsible,and for whose are unlessthe
1, 1907, theMayof made Boston & Maine Railroadthe contract

independent the incontractor as to work which Perkins didan
handling atexpress matter the Claremont Junction station.

appears May, 1907,that the railroad entered into a writtenIt in
defendants, exclu-the wherein it leased to them thecontract with

right carry on trainsexpress passengeron the business itssive to
leased,might owned,all which thenlines were or be thereafterover

it, obligationsby carryingcertain foroperatedor and assumed
opinion,are theinto we of the that ifthe contract effect. And

to full controlrequirecan be the railroad assumecontract said to
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caringloading, unloading, and forof the business ofand direction
such as Claremontmatter at stationsexpressthe defendants’

could notemployee,aJunction, Perkins, was railroadwhothat
the that heagent from factan of the defendantsbe found to be

the knowl-at station with defendants’express matter thathandled
presented whetheredge questionThe is thereforeapproval.and

open ais to such construction.the contractwritten
exclusive(1) “theto the defendantsIn it the railroad leases

conduct, transactcontrol,to andright ...privilegeand
upon. and. overtransportation business .expressall the

then thereafter con-of said railroad” orpassengerthe trains
control,defendants toby it. To enable theoperatedtrolled and

agreed (2) tobusiness,conduct, the railroadand transact this
defendants,theat for the use and benefit ofexpense,furnish its own

baggage cars, or other carsspace ... in the“sufficient
Express Company,theespecially apart for the exclusive use ofset

andExpress Companythe toto the business ofaccommodate
Express. . Com-. to allow thespeed,haul same with and

goodsintime which to and unload suchpany reasonable load
into or frommayas have to load and unloadand valuables it

each. . at oftrains of the . railroadcars on the various
stop,”to and tothe at which the trains are scheduledstations

light (3) Express Companythecars”;such to furnish“warm and
conveniences,necessary facilities,requisite, reasonable,“all and

depots, for therooms in or connected with its stations andand
handling matter, loading and un-expressits and thecare and of

loading cars, prompta view to thethereof, and from theinto with
may(4) “Express Companybusiness”; that thedispatch of its

baggagemenagents ofemploytime time station andfrom to
messengersagents express. . to act as andthe . railroad

. . the consent andExpress Company, byof . and withthe
Expressthe the and theapproval proper railroad;of official of
entirelyagrees solelythat shall ... be andCompany it

by themagents baggagemenfor all of such andresponsible the acts
expressof as suchscope employmentor in the theirdone committed

agents express messengers, anyfor servicecompensationor such
paid agents baggagementhe or direct.”to be to

are materialthe contract thatonly provisionsThese are the of
meaning appliedconsideringin Their asquestionthe raised.

not doubtful or obscure.to the situation here under consideration is
surroundinglightapparent, theyIt in of theis when are read the
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circumstances, that the railroad did not undertake to transact
the any partwhole or of the expressdefendants' business either

passengeron trains or at stations, leased,but far legallyso as it
power,had the rightthe exclusive control, conduct,to tran-and

sact asuch business to the defendants. In subdivision 2 of the
contract, the railroad expressly agrees that the defendants shall

adequatehave time in which to load and expressunload their
matter into and from cars at stations. If it was understood that
the railroad and not the Express Company work,was to do this
there was no occasion for the insertion of this provision. The
only reasonable conclusion to be drawn from it is that the defend-
ants themselves were to do the work, and the railroad was to allow
them adequate intime which to do it. In 3,subdivision the
“facilities, conveniences, and rooms” which the railroad were to
furnish the defendants were such “requisite,as were reasonable,
and necessary” to enable them to care for, handle, load, and unload
their express matter. For these accommodations no additional
compensation was to be paid; “specialbut for accommodations”

wayin the of apart“rooms set for the exclusive use of Expressthe
Company,” and for heating lightingand the same, an additional
charge providedwas for.

It be whollywould supposeunreasonable to bythat stipu-these
lations independentthe railroad became an contractor vested with
full control of the handling, caringbusiness of for, loading, and
unloading express matter at If standingstations. alone, and

any provisionswithout reference to other of contract,the these
stipulations contemplatebecould said furnishingthe ofto men

theyto the defendants whom could control and indirect this
stations,at theywork it is evident that are not capablehere of

aeven such construction; for in 4subdivision of the contract the
employeesrailroad whom maythe employdefendants are limited

agents baggagemento station and trains,on theyand employcan
only obtainingthem after approvalthe properof the official of

upon agreementthe railroad and the theythat shall be solely
allresponsible for of employeesacts such bydone them within the

employmentscope expressof their as agents express messengers.or
Indeed, there is no evidence in the fromcase which it could be found
that the railroad had entered into a contract with the defendants

theywhereby dutyassumed the controlling,of managing, and
directing handling caringthe business of and expressfor matter



Express 537v.Lockwood Co.N. IL]

agentPerkins either the defendants’at Junction. wasClaremont
the former.tended to showa mere intruder. The evidenceor
the conclusionon the evidencecontention is also made thatThe

the causenegligent of Perkins wasof the the conductjury—that
having that theappeareditconjecture,of the accident—is mere

tomight comepublic place peoplea whereplatformstation was
Perkins wasBut when it is recalled thatmeet and take trains.

management ofupon platform control andpresent the in the
accident, that theat the time of the andthe defendants’ truck

except Canty,anythat one else thereevidence does not disclose was
plaintiff hasbaggageman, reasonablythe it certain that theis

that the ofappear probableit more than otherwise causemade
plaintiff not boundas he The wasthe accident was contends.

legalpossible require-to all other He fulfilled theexclude causes.
otherwise thatappear probablement he made it more thanwhen

Larochelle, N. H.fact was as he it. Boucher v. 74the claimed
433, 434.

motionsgiven,For the reasons above the denial of the defendants’
verdict,for a nonsuit a refusal their 19th and 20thand the of

exceptionrequests instructions, overrulingfor and of their tothe
chargethe were not error.

6th, instructions,the th for it is suffi-requestsAs to 7th and 9
asay they nothing requestcient that amount more thanto to

charge juryfor a that on the as reasonable men couldthe evidence
questionthat in care—aplaintiffnot find the was the exerciseof due

already passed upon.
misleading13th, th, requestsThe 15 and 18th and wouldwere

juryhave confused rather than aided the in their deliberations.
In notjurythe first one the court was asked to tell the waswhat
true, theyas from could findthere was sufficient evidence which

truck,chargethat Perkins in of had the beforejustwas and loaded
the misstatedrequestsaccident occurred. The second of these

one,the evidence on which it The third so far as itwas based.
misleading,agency,involved the of anddoctrine was obscure
theoryfar independentand so as it concerned the contractor has

already been considered.
requests applicationThe and to the case. The21st 22d had no

plaintiff defendants; consequentlywas not a of the theservant
plaintiff.defendants’ servants were not fellow-servants of the

Exceptions overruled.
All concurred.


