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S.,P.intocall the administrator court.simply topurpose is
191, s. 19.■e.

right onelegal file the returnhad the toplaintifftheWhether
term, time the courtwhether after thatyear the return orafter

done, arepermit questionsit to berefused tohaveproperlycould
by pro-plaintiff complied with the statuteThepresented.not

serving uponbe and it the defend-to issuedcuring the scirefacias
made, itmotion for default whenthe allowed theAs courtants.
filingdelay thethat the error of init was foundpresumedmust be

technicality jus-one, procedurewas a in whichreturn, if there was
thedefeat the action. defend-require should Whethertice did not

default,off themovingand to strike the waivedants, by appearing
Woodburyis not considered.of motion to dismissgrounds their

H.Houghton, 61; RobertsSwan, 380; Merrill v. 51 N.58 N. H.v.
548, 583;N. H.223, 225; Railroad,March v. 40Stark, 47 N. H.v.

Boynton, N. H. 9.v. 37Wright
suit, thedelay prosecutionin of the defend-If there has thebeen

theyThey could, as were notifiedto blame.ants have themselves
years they prose-and havedo, have two before didappearedto

they wise.vigorously as deemed Whethercuted the action as
shouldrequired under the circumstances the defaultthatjustice

issuepermittedoff be to contest thestricken and the defendantsbe
brief, trialliability plaintiff concedes in her for thewas,■of as the

in theplaintiff’s delayis overruled. Theexceptioncourt. The
necessarily as anoperatethe notreturn of of scire didwrit facias

original.abatement of action.the
discharged.Case

All concurred.

Hillsborough,)
7,Jan. 1913.

a.State v. Normand &

(Lawspromote sanitary production of food'The statute to the and distribution
15) communityprotect1911, health of and is a validc. was enacted to the the

empowerpower; provisionspoliceof which state boardexercise the and the the
regulationsnecessary for the enforcement of theof health to rules andmake

designed and means for accom-act were to furnish reasonable effective the
plishment legislative purpose,of do not the invalid onthe and render statute

legislativeground delegation power.attemptedof ofthe an

Appeal, police cityin ofa conviction the court the offrom
provis-the a violation ofchargingManchester defendants with the
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1911, inchapter 15, complyingLaws of not with a ruleions of
requiring exposedloavesof the state board of health of bread for

wrapped paper. superiorin The case was tried in thesale to be
Wallace, J., January term,atjury by 1912,a C. thecourt without

guilty. uponcourtresulting in a verdict of The found the evi-
regardingthat the rule of the boarddence submitted of health

necessaryiswrapping practicableof bread a one and is andthe
excepted. TheyfindingTo this the defendants alsoreasonable.

ruling legallyboardexcepted to the that the was authorized to
question.make the rule in

Tuttle, attorney-general, Sullivan,James P. and Patrick H.
orally),solicitor Sullivan for the state.{Mr.

orally),Abbott Abbott forThorp & the defendants.{Mr.

1, chapter 15,Walker, 1911, provides:J. Section Laws “The
any unhealthful, unsani-unclean,existence or maintenance of or

anytary practice placeor incondition establishment or where
produced, manufactured, stored, sold, anyis caror or offood

transportation thereof,used for the or isor vehicle distribution
2 provided “unclean,In section it is that unhealth-forbidden.”

unsanitary practicesconditions or shall be deemed to existful, or
sale,process production, storage,. . if in the of or dis-. food

unnecessarily exposed flies, dust, dirt,is to or to thetribution or
pro-products decompositionof or fermentation incident to such

storage, sale, distribution, ... if there isduction, or or
practice endanger-shall be asany other condition or which deemed

givesof 3 to the stateing the wholesomeness food.” Section
health, inspectors agents, powerof or its or “full and author-board

inspect every room, ority building,at all times to enter and other
occupied production, storage, sale,or used for the or distri-place

food, appurtenances relatingand all utensils and thereto.bution of
violatingany person, firm, corporationif or is found to beAnd

any provisions act,of this then the state board of healthof the
orshall issue an order to the aforesaid to abate the condition

violation, mayin reason-practice within such time as be deemed
empowersably therefor.” 4 the state boardsufficient Section

necessary regulations“to make all and for theof health rules
penalty imposedthis act.” A in section 5 forof isenforcement

“any provisions act,”of the of this or for thethe violation of
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any complyfailure of one "to with the require-lawful orders and
ments duly providedof the state board of health andmade in

4 ofsections 3 and this act.”
adoptedUnder this statute the state board of health certain

regulations designed carry purposerules and to out the of the
statute, among following: “Whereas,which is the bread anis

being subjected any preparation,article eaten without to and
commonly undergoes frequent objectionable handlingand and
exposure distribution,in sale, deliveryconnection with its and

bakeries, stores, wagons, loaves,from and it is ordered that all bread
baking room,from wrapped clean,before removal the shall be in

paper, unprinted printed only.unused or on one side The use
newspapers anyor of unclean paper wrapping anyof for the of

prohibited.” defendants,food is The although requestedarticles of
so, complydo refused to with this order health,to of the board of

being prosecuted statute,under the guilty.and were found No
exception takenwas to the form of the complaint, and its suffi-
ciency respectin this must be assumed. Nor is the defendants’
exception to the finding regardingthat the rule wrappingthe of

practicable,a necessary,bread is and one, groundreasonable on the
supported byit is evidence,that not the entitled to much con-

Much evidence presented uponsideration. was questionthe of
reasonableness applicationthe of the rule in its bakeryto the

business, finding rulingand the or uponof the court that issue
amply justified.to beseems The wrappingmere fact that the

of the loaves of bread paper theyin before are offered for sale is
some expenseattended with does provenot that the rule is unrea-

DepartmentHealth Rector,sonable. v. 32, 40,145 N. Y. 41. Evi-
dently expense verythe is small in objectview of the which the
rule was intended to subserve. apparentIt is not objecthow that

expense.could be attained at wrappingless The of bread in
paper exposedwhen for sale would seem to be the most feasible
way protectingof it from the by handlingcontamination caused

by presenceand the of dust and flies perhapsand other noxious
insects. If the legalboard had the authority to regula-make

in respecttions to this insubject, questionthe rule does appearnot
beto unreasonable.

But the defendants legislature delegateinsist that as the cannot
power legislate (Stateto individuals the to Hayes,v. 61 N. H.

264), it could not for that reason authorize the board of health
to decide that such a rule was imposedesirable and to its observ-



544 v.State Normand. [76

upon peoplethe of the state. It isanee claimed that such
procedure legislativeis attempt delegate power.an to If posi­that

sound, illegally-­tion is the rule is invalid and the defendants were
•legislature incorporatedconvicted. If the had in the statute

requiringthe the rule wrapsubstance of bakers to their bread
in paper offering sale,it for thebefore statute have beenwould

police power protectiona exercise of theconstitutional for the
of it clearpublic purportingthe health. Unless is that a statute

protection publicto been for the thehave enacted of health and
public has no those objects,morals relation to it be setcannot

and Roberts,as void. State v. 74 H.unconstitutional N.aside
(p. 479) power legis­476. It is said in that case that the of the

restrain, prohibitregulate,“to and is injuriouslature whatever
universallyispublic recognized,to health and moralsthe and

”in Ifdistinctly uponthan this state.more a reasonablenowhere
toappearsthe act there be someconstruction of substantial reason

provisions promotewill public health,of itswhy the observance the
policevalid power.as a exercise of theit be sustained Statewill

31,H. 36. “TheRamseyer, authorityN.v. 73 constitutional of
police power state,in exercise of thelegislature, the ofthe the

asregulations reasonably necessaryare deemedsuchto enact
protection of the andsecurity personsand lives health of allfor the

unquestioned.” Forcier,State v. N. H. 42.state is 65thewithin
recognized police power,of the extent ofillustrations theFor other
48;H.White, Campbell, 402;64 N. State v. 64 N. H.v.see State

H.Marshall, 549; Pennoyer, 113;64 N. State v. 65 N. H.v.State
1.Griffin, N. H.69v.State

byof thepurposes legislature as disclosedthe evidentOne of
greatertoin secure cleanliness in foodquestion wasthe act

protect public health,tofor sale and the so farexposedwhen
danger incident to the andfrom the unclean unsani-practicable,as

exposed;food is often and to moreto which betary conditions
2 thatin section such conditions beit is declared “shallspecific,

process production,if in... food the ofto existdeemed
unnecessarily exposedis flies,tosale, distribution duststorage, or
recognizedof the well medical facts that theviewInor dirt.”

by theyfliesare when come in con-disease distributedgerms of
designed consumption,for human like ofloavesfoodtact with
typhoid cause,fevers are often traced to that itbread, and that

publichas direct to thethe statute referencethatis clear
or practice dangeris a constanta conditionSuchhealth.
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thecommunity;to the health of the and statute was enacted to
protect peoplethe from ifdanger,that and enforced it would mani-
festly police powerHence it ishave that effect. within the of the
legislature enactment,and is a constitutional so far purposeas its

Cate, H. 240;is concerned. State v. 58 N. Mayo,Watertown v.
315,109 Mass. 319.

ifAs it is clear that the statute had the questioncontained rule in
it provision,would have been a valid it toremains consider whether

byit delegatedthe fact that was made the board of health under a
power legislature itfrom the renders invalid as a rule. The statute

in It incompleteis itself. effect declares that bread unneces-
sarily flies dirtexposed publicto and is a providesmenace and

penalty infringement anya for the of provisionsof the of the act.
But to secure efficientan enforcement of the act and accomplishto

legislative purpose,the the state chargedboard of health is with
the law,enforcement of the and purposefor that it is authorized
“to necessary regulations.”make all rules provisionand This
was not intended to authorize the legislate,board to to,or to add
change, modifyor the statute. It was delegationnot intended as a

legislative power.of The regulations”“rules and were to be
mightsuch as be deemed necessary “for the enforcement of this

preventact.” In order to flies congregatingfrom on the loaves
shopsof bread in bakers’ and in carts,their one of the objects

legislature mind,the had in some general ifrule, a feasible one
could devised, necessarybe practicalwas for the enforcement of
the act. And when the board of health made the rule requiring
loaves of wrappedbread to be in paper they were not legislating,

merely exercisingbut powera uponconferred them by the state
as administrative officers. It dutywas their to law,enforce the

they promulgatedand the rule in the exercise powerof that was a
they adoptedmeans accomplishmentfor the of that purpose.

They merely devised a reasonable and effective bymethod which
legislativethe purpose could be carried out.

delegationThe powerof such is not unusual. The state board
of cattle commissioners is authorized to make “regulationssuch

necessaryas the board deems to exclude or arrest” diseases in
S.,cattle. P. 113,c. s. 5. Each board of medical examiners

“may any by-lawsmake and rules, not inconsistent with law,
necessary in performing its duties.” 1897,Laws 63,c. s. 3. The
inspector of maysteamboats make rules regulations.and P. S.,

119,c. s. 3: 1899,Laws c. 82, s. 1. powerSimilar givenis to the
VOL. LXXVI. 35.
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pilotage. S., 120,P. c. s. 2.of And numerouscommissioners
powermight given publicbe cited of to adminis-other instances

specificrules for the ofto make enforcement laws.trative officers
unreasonable, if they repugnantIf are not and are notsuch rules

constitution, usually upheldthe theyto of the state or arethe laws
speciallypower by legislatureas of conferred the forthe exercise

theythethe enforcement of statutes to which relate.more efficient
law-making power,” legislature “maypossessor“As of the thethe

impose upon regulateauthorityconfer and duties others and the
may pass generalfunctions. It lawsexercise of their several for

by necessaryexpressly implicationthat them orpurpose, giving
proper fillemploy upto the means toan incidental discretion

thoughsubordinates,themselves andregulateand the details for
gwsi-legislative.be . .the that discretion . Theexercise of

delegationthe of make thepowertrue is between todistinction
law, be,as toa discretion what the law shall andwhich involves

execution,as to toconferring authority or discretion its bean
pursuance of the law. The firstexercised under and in cannot

1objectionto latter no valid can made.”done;be the be Lewis
Stat., s.Suth. 88.

“ every grant powersaid that of to executive orIt cannot be
officials, involving ofboards or the exercise dis-administrative

delegation legis-must a ofjudgment,cretion and be considered
is a itauthority. necessary law,While it that when comeslative

law-making complete, still therepower, should be arefrom the
be,many may byor detailsrelatingmatters to methods which

designatedto ministerial officer orreferred somelegislature,the
ofrightfall the thebody. All such matters within the domain of

body adopttoto an board orlegislature authorize administrative
by-laws, regulationsor in successfulordinances, rules, aid of the

statutory Beach,v.general provision.” Blueof someexecution
generalit a121, 132. In that case was held that under155 Ind.

authority spread contagious and infec-statutory preventto the of
upon the subjectrule the state board of healthdiseases, a oftious

State, 157 Ind.legislation.not In Isenhour v.wasof vaccination
thatpure law,that a of theprovision the food517, it was held

necessaryadopt to facilitateshould measuresboard of health
minimum stand-prepare regulatingand rulesenforcementthe law’s

defining specific not a dele-adulterations, wasfoods andards of
power.legislativeofgation

itbut candelegate power law;to make acannot its“Congress
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delegate powera to an administrative officer tomake law toa
regardin to thefact or condition of affairs whichdetermine a

depend.” States,Dastervignesits own action v. Unitedlaw makes
30, C.,S. 58 C. C. A. 346. In v.Rep. 34;Fed.122 Buitfield

itStranahan, 470,U. was held that a statute on a192 S. where acts
onlysubject practicableas far as and leaves to executive officials

duty bringing pointedthe result providedthe of about out and
vestingfor, it is asnot unconstitutional executive officers with

legislative powers; congress preventand that an act toof the
importation impure and teaof unwholesome is not unconstitutional

conferredpower legislativebecause the to establish standards is
delegable to principlesand not administrative officers. These

applied greatin a of cases, amonghave been number which are
following: Plaisted,the Commonwealthv. 148 375;Mass. Brodbine

Revere, 598; Department Rector,182 Mass. Health v.v. 145 N. Y.
Ayer,32; 601;Arms v. 192 Ill. Hurst v. Warner, 238;102 Mich.

333;160Thompson,v. Mo. UnitedState States v. Bailey, 9 Pet.
238; Clark,Field v. 143 S. 649.U.

mayIt be admitted that where the statute is incomplete as
legislation and authorizes an executive toboard decide what shall

be infringementand what shall not deemed an (Stateof the law
Burdge, 390;v. 95 Wis. Schaezlein Cabaniss,v. 135 466),Cal.

generalor where its authorization is and the board makes a rule
statutorywhich conflicts with other or rights (Com­constitutional

Drew,monwealth v. 208 493;Mass. Potts v. Breen, 167 Ill. 67),
the action of the board cannot be insustained; presentbut the

statute, noted,case the as we have before practicemakes the of
exposingunnecessarilybakers their flies, dust,bread to and dirt

nuisance, merelya and authorizes the board of health to adopt
regulationsand enforce such as will result in the abatement of

the nuisance. No discretion is invested the board to determine
exposuresuch of or nuisance,whether bread is is not a or what the

penalty exposure.shall be suchfor The board merelyis author­
ized to abate the nuisance declared byto exist law-makingthe
power, and for purpose is,this the enforcement of the law—■—that
to make reasonable rules and regulations, for the violation of
which, resulting in the nuisance,continuance of the a penalty is
imposed. Nor is the rule in conflict any existingwith statute.

If the preventeddefendants had the bynuisance adopting
precautionsome other than that of wrapping their bread paper,in

may theyit be would not subjecthave been prosecutionto for
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with, rule; they attemptthe but did not to abatecomplyingnot
way, maintaininginany persistedin effective butthe nuisance

legis-things shopabout their and carts which thea condition of
prohibited. They were violators of the statute andlature had

Boardpenalty prescribed.amenable to the v.became Morford
Pow.,Health, 386, 391; s.61 N. J. Law Freund Pol. 34.of

Exceptions overruled.
All concurred.

Hillsborough,)
7,Jan. 1913.

Ferryall v. Youlden.

injuries allegespersonal thatin an action for the defendantthe declarationWhere
knowledgedriving highwayupon horse,negligent a with an unsafe hisinwas

material;understanding character of theof the nature and horse are andand
bytestimony the vendorupon as to statements made defendant’s atissuethis

purchased is admissible.time the animal wasthe
presumed compe-contrary evidence, it is to be that the use ofofIn the absence

testimony legitimate purpose.tolimited awasand materialtent

byinjuries. juryTrial and verdict for theCase, personalfor
May term, 1912, superioroffrom the theTransferreddefendant.

Mitchell, J.bycourt
driving in theand the defendant were sameplaintifftheWhile

Hudson,highway in thepublic defendant’s horseupon adirection
carriage plaintiff riding,in which therear of the wasinto theran

in-plaintiffthe thrown out andof the collision wasas a resultand
proveAmong things, plaintiff’sthe evidence tended tootherjured.

unsafe.by defendant wasthe horse driven thethat
plea case,“In a of the for thatas follows:declarationThe was

day April, 1909, ridingsays 11th of hethat on the wasplaintiffthe
highway leading Hud-along the from saidnortherly directionin a

bybuggy, onecounty, openin an drawnLitchfield in saidtoson
H.near farm of Youl-point in said Hudson the Williamhorse, at a

care;in the exercise of due that whilethen and thereden, and was
bya and driven theriding point,at said horse ownedsohe was

wagon, approached plaintiffthe sud-to adefendant, and attached
upon wagonviolently and the inand ran intodenly from the rear


