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jurisdiction lossan action to recover the sustainedofof state hasThe court this
through companyof a to merchandiseby consignor railroad forwardfailurea

instructions, although shipmentthe for interstatewasin withaccordance
transportation.

plaintiffs throughby theAssumpsit, recover the loss sustainedto
ship byas directed. Trial thefailure lumberdefendants’ tothe

Januaryfrom theplaintiffs.for Transferredand verdict thecourt
by Wallace, J.superior C.term, 1912, of the court

15, 1908,prove on Juneto thatplaintiffs’The evidence tended
defendants’Gibson, hauled lumber to theplaintiffs’ agent,theone

H.,Swanzey, N. andshipment toSharon, Vt.,at Weststation for
to the defendants’giving shippinga directionspaperhanded correct

Throughlading. a mistakeofagent, who made out the billstation
inof lumber statedagent, destination the wasthe station theof

Mass.,Swansea,as West andlading shippingofthe bill and order
Swansea, pointMass., from whichshipment made to Southwas

plaintiffH.Swanzey, N. Thetoreshippedlumber Westthe was
Sharon,fromfreight $108.72, Vt.,the rate tocharges of whilepaid

broughtand the action was toSwanzey, H., $30.96;N. wasWest
amounts, interest thereon.these withrecover the differencebetween

inplaintiffsthe introducedSubject exception,defendants’to the
upon theirlumber, producedshipping order for theevidence the

and the rateweight shipmentdemand, showed the of thewhich
plaintiffs permittedwas tohundred-weight, and one theper of

agent regarding thethe stationtestify to statements of defendants’
Sharon, Vt., Swanzey,and N. H. The defend-rate between West

andmotions for a nonsuitexceptedalso to the denial of theirants
jurisdiction.the action for want ofto dismiss

orally, plaintiffs.forFuller, by theArthur 0. brief and

orally, forHarry Amey (of Vermont), by and theB. brief
defendants.

an for defendants’Young, J. If this action to recover thewere
imposedduty bya on them the interstate com-performfailure to
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(24merce 379;act U. S. Stat. 34 U. 584),S. Stat. mayit be that
the defendants’ contention as to the court’s jurisdictionwant of

Ry.would be sound. Texas etc. v. Company, 204 U. 426,S. —9
1075, 1082,Ann. Cas. note. This, however, is an action to recover

performfor the defendants’ failure to dutya imposed on bythem the
law,common consequentlyand the court of this juris-state has

diction of the matter. Mondou v. Railroad, 223 1;U. S. Louisville
etc.R. R. Company, 70;v. 223 U. S. New Company,Marshall Co.v.

473;223 U. Ry.S. Galvestonetc. Wallace,v. 223 U. 481;S. Adams
Express Croninger, Sup.Co.v. 33 Rep.Ct. 148.

The proveevidence tends to that the agentdefendants’ station
actingwas for hewhen filled shippingout thethem order. Conse-

quently there tending provewas evidence to that the defendants
in shipmentwere fault for the of the lumber to a station thanother

the plaintiffsone to thewhich shipdirected them to it.
exceptedThe evidence properly,to was admitted. The defend-

producedants shipping order,the nothingand isthere to show that
the court considered it for improper purpose.an It was com-
petent plaintifffor testifythe to to what the agentdefendants’

him freighttold the would givenbe when shipdirections were to
the car Swanzey.to West

exceptions overruled.Defendants’
All concurred.

)Strafford,
4,Feb. 1913.

Garland, Adm’r, v. Boston & Maine Railroad.

negligenceinThe defendant an proofaction for is not liable without that the
guiltyact or dutyomission of bywhich he was constituted a breach of owed

person injured thereby.him to the

Case, negligently killingfor plaintiff’s intestate,the Frank W.
byGarland. jury.Trial At the the plaintiff’sclose of evidence

the defendant’s a granted, subjectmotion for nonsuit was to
exception. The facts are opinion.stated in the Transferred from

February term, 1912,the of superior by Plummer,the J.court

George (ofE. Tebbetts Massachusetts) & Stevensand Mathews
(Mr. orally), plaintiff.Stevens for the


