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payments should be made from the accrued income was not left
to the determination of the trustee. The testatrix decided that
question, and her decision is final. The fact that the trustee was
authorized by the will to expend a portion of the principal for the
benefit of the son in case it should become necessary for his com-
fortable maintenance and support has no tendency to show that he
has a discretion as to the payment of the income. By contrast, it
would seem to have an opposite effect and to indicate an intention
to make one bequest absolute and the other conditional.

As the trustee has no duty to perform‘with reference to the in-
come, which the court found he has in his hands, except to hold it
as the property of the son, the order charging him with it in this

action presents no error. Richards v. Railroad, 44 N. H. 127, 139.

Exception overruled.
All concurred.

Hillsborough, §
March 4, 1913.

Jurius WorrmaN v. Creon L. WEBsTER, HENRY W. WEBSTER, 17.

Where a trustee is directed to expend the income of the estate as he shall deem
most beneficial to the cestus que trust, he is not chargeable in an action of foreign
attachment brought to recover a debt contracted by the beneficiary, in the
absence of evidence that his refusal to pay the claim was unreasonable or con-
stituted an abuse of the trust.

ForgioN ArTacHMENT. Issue between the plaintiff and the
trustee, who holds certain funds as a trustee under the will of Amos
Webster, for the benefit of the defendant, a son of the testator.
The plaintiff seeks to charge the trustee on account of these funds.
The case was tried by the superior court (Mitchell, J.), and upon the
facts hereinafter stated the trustee was ordered discharged, subject
to the plaintiff’s exception. Transferred from the January term,
1912, of the superior court. )

The testator bequeathed to the trustee for the benefit of the
defendant certain property “for the following purposes, viz: to pay
over the net income of said property to my son, Cleon L. Webster,
during his lifetime, in such sums and at such times as said trustee
shall deem most beneficial to him. If by reason of my son’s phy-
sical or mental condition the income of my said property in said
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trustee’s hands is not sufficient to properly and comfortably support
him, then said trustee is hereby authorized to expend, in addition
to said income, so much of the principal as may be necessary to
carry out the provisions and intention of this section, hereby giving
and granting unto said trustee full authority to sell and convey
said real estate, if in his judgment it shall be for the best interest of
my son so todo. . . . And it is expressly stipulated, and said
trustee is charged to see to it, that no portion of the income to be
used for my said son is to be used to pay any bill contracted by said
son, nor is said income to be so chargeable.” In a codicil to his
will, the testator directed the trustee “to pay the net proceeds of
the property left to him in trust for my said son or for his benefit in
monthly instalments. In the seventh article of said will, in charg-
ing my said trustee to charge my cstate with no bills contracted
by my said son, my intent was and is to say, no bill contracted by
my said son prior to my decease.”

The defendant gave the plaintiff an order upon the trustee to
pay the debt in suit; but the trustee, in the exercise of his discretion
under the will, declined to aceept the order and refused to pay the
debt. The court found that the trustee properly exercised his
discretion in this respect.

Doyle & Lucier, for the plaintiff.
George B. French, for the trustee.

WALKER, J. It is very apparent from the language of the will
and codicil that the testator intended to vest in the trustee a dis-
cretion as to the amounts of the several monthly payments to his
son and the times when they should be made, guided by what he
should deem “most beneficial” to the son, but under no circum-
stances was he to pay any debts of the latter contracted prior to
the death of the testator. Upon the assumption that the trustee
was authorized to pay debts contracted by the son after the testa~
tor’s death from the income, it is not probable that he was to pay
them without regard to the needs and comfort of the son. It is
not probable that the testator, who was attempting to protect his
son from his own improvidence, intended to pra{ctically defeat that
purpose by ordering the trustee to pay unconditionally all such
debts as they became due, if he had sufficient income in his hands
for that purpose. Upon such a construction of the will, both the




2 WaiTE ». WHITE. [77

income and the principal might be dissipated by the son’s contract-
ing unnecessary and improvident debts. This result is so incon-
sistent with the manifest ‘general purpose of the testator, that the
will cannot be so construed if his intention is to prevail. As there
is no evidence that the trustee unreasonably refused to pay the
plaintiff’s claim or is in any respect guilty of an abuse of the trust
with reference to it (Gardner v. O’Loughlin, 76 N. H. 481), his
refusal to recognize the debt was justifiable as an exercise of his
discretionary power, and the ruling of the superior court discharging
the trustee was therefore correct. Brock v. Sawyer, 39 N. H. 547;
Banfield v. Wiggin, 58 N. H. 155; Chase v. Currier, 63 N. H. 90.

Exception overruled.
All concurred. ‘

Hillsborough, }
March 4, 1913.

Javmes H. Wmite v. Mayserre B. WaITE.
Mayserre B. Waite ». Jammes H. WHiTE.

A decree of divorce upon petition of a wife includes a finding that her domicile
was in this state when the divorce was granted and that it was not changed by
the husband’s prior acquisition of a domicile elsewhere.

The joint guardianship conferred upon the father and mother of a minor by
chapter 104, Laws 1911, is not dependent upon their continuance of the marital
relation and can only be terminated during the minority of the child by the
death of one parent or by a decree of court awarding guardianship to some
other suitable person; and in case of disagreement between separated or di-
vorced parents, the court may award custody to either, or may apportion it
between them as their rights, the child’s welfare, and the circumstances of the
particular case require.

‘Where the mother of a minor is domiciled here and possesses equal rights of cus-
tody with the father, the child’s domicile in this state is not lost by its removal
to the domicile of .the father elsewhere.

In such case the court of this state has power to determine the question of the
child’s custody, and its jurisdiction may be invoked by a motion to bring for-
ward a divorce proceeding between the parents or by resort to habeas corpus.

Prrition, for a writ of habeas corpus, brought by the father
against the mother to recover the custody of their minor child, now
four years of age, and LiseL ror DivorcE, brought by the mother
against the father in November, 1911, in which proceeding a divorce




