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knowledge danger by negligenceThe fact one of a createdthat has another’s
voluntarily precludethe risk incident him,and encounters thereto does not

recoveringlaw, injury therebyfrom foras matter of an sustained.
special dutyrelation, purposeIn the absence of contract or some the to act for the

injury recognized legalprotecting obligation;of others from is not aas but if
act, ordinaryso to he is bound to exercise theone assumes care of the man

in a similar situation.
expressed injuriaofThe rule law the volenti nonin maxim does not relieveJit

negligence liability,defendant in for fromthe an action unless the evidence
finding person injured procuredis to thesufficient warrant a that or consented

complains.theto act or omission of which he
apparent passenger upon railwayit is appreciatethat aWhen a train does not

danger exposes him, dutytothe which his conduct it is the company’sof the
ordinary preventservants to care to needlesslyexercise him exposingfrom
injury.himself to the risk of

boy years ageThe fact that a experience ridingfourteen of and with little in
railwaysupon slowly movingjumped train,from a prac-in accordance with a

company’s concerningtice the theyknown to servants and givenwhich had
warning, contributory negligenceno is not conclusive evidence of pari.on his

legitimate advocacyIt is within the limits of for counsel to state as matter of
fairlymayinference evidence,fact an which be drawn from concerningthe but

testimony.which there is no direct

Case, personalfor injuries. by juryTrial and verdict for the
plaintiff. MayTransferred from the term, 1911, of superiorthe

by Pike, J., exceptionscourt on the defendants’ to the denial of a
,motion for athe direction of verdict in their favor aand to remark of

plaintiff’s closingthe argument.counsel in
The plaintiff yearswas thanless fourteen old at the time of his

injury. He inlived Blair and Plymouth,attended school in riding
dayback and forth every over the defendants’ road. The train

Plymouthon usuallywhich he came to speedslackened at a cross-
ing school,near the happened plaintiffand when that the and sev-

boysother jump plaintifferal would off. The jumped from the
accident,train on the morning car,of the fell under a and received

the injury for which tohe seeks recover. He knew that if he
mightjumped injured,he be but did not think such a result was

probable. The that boysdefendants knew the were accustomed to
crossingatjump practiceoff thatthe and such dangerous,was but

nothing preventdid to it.
YOL. LXXVII. 3
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Wentworth, Howe, Remick &Martin & and JacksonAlvin F.
orally), plaintiff.Mr. for(Mr. Howeand Jackson the

(Oliver BranchBurleigh and Branch & Branch W.& Adams
orally), for the defendants.

denyingYoung, ininsist that the court erredJ. The defendants
they say, it con-because, asmotion for a directed verdicttheir

hisplaintiffthat -the assumed the risk ofclusively appears (1)
guiltythey fault, (3)and that he wasinjury, (2) that were free from

contributory negligence.of
todangerous jump,itAlthough plaintiff did not think was1. the

hedid, jumpedthat if heand as he he knewfrom the train when
dangerousalthough did not know howmight injured; is,that hebe

itmoving really was, he was accom-a train knewjumping from
say,this,danger. the defendantspanied with or less Frommore

faultrecover, fromthoughit he was freethat he cannot evenfollows
tofor their failurehappenednot have butand the wouldaccident

They basefor hisperform duty imposeda on them benefit.the law
of theprincipleis apropositionthe that theretheir contention on

voluntarilyprevents injuredone who is whilecommon law which
any damageordanger recovering lossencountering a known from

injury,hiscausedmayhe from those whose misconductsustain
whatordinary have donethat man wouldregardless of the fact the

permits athey say whichwords,he that the ruledid. In other
thosemay fromperson damageto loss or he sustainrecover whatever

Railroad,(Nashua etc. Co. v.caused injurywhose misconduct his
question,161) application.a The159,62 N. H. is rule of limited

rule, as tobuthowever, the and effect of thatis not as to force
preventscontendprinciplethe for which the defendantswhether

recovering for a loss causedpassengers who are free from fault from
him forduty onby perform imposedto a the lawa failurecarrier’s

voluntarilyandbenefit, simply theybecause knew of his failuretheir
therefore, onquestion,the risk incident thereto. Theencountered

injuredispassengerthat aof the is whether factthis branch case the
of his.danger is conclusivevoluntarily encountering a knownwhile
or theit either his faultrecover, when is not conclusive ofright to

consideringinwill be of assistancecarrier’s freedom from fault. It
is,just defendants’ contentionquestion to remember what thethis
it-recover, whenthey say passengers cannotand that the reason

risk, isthedanger fully appreciatethey know of the andappears
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operate tobecause these facts carrier arelieve the from consequence
that result misconduct,would otherwise from his and not because

facts of eitherthese are conclusive their orfault his freedom from
fault.

If sound,the defendants’ contention is the mere a personfact
voluntarily dangeraencounters known makes him an outlaw, in so

responsible for dangerfar at least as those the are Theyconcerned.
they say operateconcede this when these facts “to relieve a defendant

consequences whichfrom would otherwise from negli-result his
gence.” this is the effect ofSince the defendants’ principle, it is

ofimprobable that it is a rule the common law. In fact, the mere
position oughtof their enoughstatement to be to demonstrate its

defendants,absurdity. however, onlyThe insist not that there is
that it isprinciple,a but a rule of application.such universal To

they relytheir contention onsustain an article in 20 Harvard Law
“14, Voluntary Assumptionentitled Risk,”Review of holdingcases

the risk of all injuries bythat servants assume caused the known
service, maximdangers of the the injuria,volenti non and casesfit

plaintiffsthatin which the facts the were injured while voluntarily
dangerencountering and permitteda known were not to recover

only they have inare the ones common. The defendants’ first
propositionis onbased the that ifcontention one notifies those

premises byon his hiscome invitation of all the dangerswho incident
theywhich andto visit of he does do not know, theythe cannot

According defendants,to the principlethe producesrecover. which
personis the same as the one which permitsthis result a to relieve

by consequencescontract from thehimself of his misconduct and is
expressed in maximtersely injuria.volentithe non It has beenfit

personthis state that ain cannotheld relieve himself from liability
consequences of his byfuture afor the misconduct contract freely

Piper v.fairly Railroad, 228;and made. 75 N. H. Baker v. Railroad,
Mfg.100;H. Peerless Co. v. Railroad,74 N. 73 N. H. 328. This

prove that principle partto the defendants’ istends no of the com-
of this But passingmon law state. that for present,the the

brieflycontention, stated, is a passengerdefendants’ that (or, for
matter, any injured byone isthat who the misconduct of others)

if of dangerhe knew theis remediless and voluntarily encountered
there a rule of theit. Is such common law?

It held in this state thathas been servants arewho free from fault
injuriesfor bycannot recover caused their master’s failure to main-

things provideshe for theirtain the use in the condition the statutes
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(Allen 271),duty Railroad,maintain them 69 N. H.make it his to v.
(Hicks Company,ordinarythe man maintain them v.in that wouldor

fullyfailure, appreciatedknew154),H. if the servants of his74 N.
voluntarilythereto, and encountered it. Leazottethe risk incident

Railroad, H. These are relevant the defendants’v. 70 N. 5. cases to
depends why recoverycontention, upon a wasweighttheirbut

riskassumptionit denied because ofdenied; is,that whether was
(Olney Railroad, 427, 431),H.purely a matter contract v. 71 N.is of

imposesduty upon a master for theonlythe the lawor because
asservants, in so far his instrumentalities are con-hisbenefit of

which hedangersof the of the service ofcerned, notifyto themis
400),(Bennett Company, 74 N. H. ordo v.they not knowdoes and
operatecontend, is these factsit becausewhether, as the defendants

consequence otherwise resultmaster from a that wouldto relieve the
aassumption purelyof risk is matter ofIfhis misconduct.from

a his servants noby is intended that master owes•contract, or it
concerned, thedangers the service arein as the known ofduty so far

tendency' the con-or no to sustain defendants’has littledoctrine
tention.

considering questions,these tohowever, beforeuseful,It bewill
thehistory development of the remediesof thebriefly thereview

others, espe-ofinjured byhas the actsbeento one whogiveslaw
remedyoriginalThe forhistory the action of case.ofthecially

persontrespass. gave injuredThis theaction ofwas aninjuriessuch
intentionally and it waswas wheninjuryhiswhenrecovery botha

EssaysRespons., SelectTort. 3Wigmoreinflicted.negligently
of anconsequencesat thethetime law lookedAt that474, 504.

with which it was done.or the intentcharacterthan itsratheract,
remedyQ. 19, ThisTorts, L. Rev. 25.19Theory ofJenks

the direct resultplaintiff’s injurythe wasunlessnot availablewas
property permission.without hisperson orto hisappliedof force

indirectly from therecovery injuryif resultedthenobecouldThere
doing the whichto the of actplaintiff consentednor if theact,

1285, ato whenpreviousthe lawThis wasinjury.thecaused
chancellor, none of thewhenpermitting theenactedwasstatute

ones in consimili cam.to newframeapplicable,waswritsold
statute, per-the courtpassagethe of thisAfter66.Thayer Ev.

directly by)(but not theinjured ofbecausewerethose whomitted
they could have recoveredinrecover case whenevertoof othersacts
directly the com-damage from acthad resultedtheirtrespass ifin

a tres-injuryan to be similar tosuchcourt heldTheof.plained



N. Kambour v. Railroad.H.] 37

pass. For example: passagebefore the statute,of the if builders
logathrew from a and it a inperson street,window struck the he

could recover; if, however, loghe fell he remediless;over the was
after its Reynoldsbut enactment he could inrecover either case.

Clarke,v. 1 634, AlthoughStr. 636. asthe statute thus construed
increased the wrongs,number of actionable one who injuredwas
by exercising anythe acts of those pro­of the common ortrades
fessions could recover, negligent theynot no mightmatter how be;
but centurybefore the sixteenth the court had so modified its con­
struction of the injuredstatute that one who was so could recover.
One of the first recorded instances in thewhich broader rule of lia­
bility appliedwas was a suit drowning throughfor a horse the mis­

ferrymanconduct of a overloadingin 22 94,his boat. Y. B. Ass.
pl. 41; Essays3 Select 260. The that it is duty everyidea the of
one not to do anything oughtthat he injureknows or to know will

damageor unreasonably (Huskieothers Griffin, 345)v. 75 N. H. had
not bybeen considered the court at that time; dutybut the to do

agreeswhat one to do, and its corresponding liability, beingwere
developed. Cont.,Salmond Hist. Essays 320,3 Select 325. Accord­
ingly, the court held that when one anythingundertakes to do for
another for a reward, agreeshe to use the care and skill of the aver­
age man exercising professionthat trade or in that vicinity, and that
damages for agreementbreach of this can be recovered in an action
sounding in case. In words,other bythe court held that such
holding himself out as exercising the profession,trade or the defend­

representedant possessedthat he the averageskill of the man
exercising that professiontrade or vicinity (McBridein that v.
Huckins, 206)76 N. H. agreedand to use it for the benefit of who­

employedever Leightonhim. Sargent,v. 31 N. H. 119.
manyTwo of the conclusions byreached the courts in elabora-

ting their views on questionthis importanthave an bearing upon the
question now under consideration. One is that when there were
dangers peculiar to doing the contemplated bywork the contract,

partiesof which one of the did and the other did not itknow, would
be held that the agreedone who knew to protect the other from loss
in so far as dangerssuch were concerned. The other is that when

dangersthe were known to parties,both it held,would ifbe the con-
tract silent,was that as to dangerssuch neither party owed the

any duty.other The fact that the contract was silent was held to
negative anythe idea dutyof on partthe of protecteither to the

injury.other from 20 Harv. Law Rev. 14-31.
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century, therefore,In the one injuredsixteenth who was either
by or theirothers,because of the act of when relation not con-was
tractual, danger,could recover both when he did not theknow of
and he thevoluntarilywhen of and encountered whenit;knew but

agreement injuredrelation an or understanding,resulted from the
party bycould theinjuriesnot recover save for caused a ofbreach
agreement.. heConsequently could not recover when the contract

byifsilent, injured danger peculiarwas a he knew tohe was was
the Inundertaking. Assump., EssaysAmes Hist. 3 Select 260.

words, reciprocalat that time,other as the law was understood the
the.parties dependedduties of the themon how relation between

duty every injurewas created. It the of one to use towas care not
damageor those whom he in contact. 1 Bl. Com. 40.with came

brought bythe aduty togetherIt was of those virtue of contract
they agreedto use care or other ininjure damagenot to each what

thefollowingto do. The from illustrates this view ofBlackstone
him,“If a he anshoeinglaw: a horse while issmith’s servant lames

against against the 1 Bl.master,action lies the and not servant.”
againt master, why against theCom. 431. If an action lies the not

Obviously,servant the becausewhose misconduct lamed horse?
servant,the and thethe owner of the horse had no withcontract

control. In such casesrightfullyhorse came under servant’sthe
wrongfulrecovery there was neitherthere could be no because

of had aowner the horsepossession nor breach of Thecontract.
inblacksmith, dutyit his to use carewith the madecontract which

a performfor failure toshoeing horse; consequentlythe was liablehe
duty. imposedview of duties2 Law Rev. This1,that Harv. 18.

allduringcentury, anduntil the middle of the nineteenthprevailed
broughtnecessaryit the relation whichtime to howthat was know

rightstheirto determineparties together was created in orderthe
applied'adopted andgraduallyrulesSpecialliabilities. wereand

andtenant,and carrierrelations,more as landlordthe commonto
upon propositionall thepassenger. rules wereand These based

par-theneitherby ofwhen the relation was created contractthat
Priestleydangers. v.any duty as to knownowed the otherties

Fowler, 3 M. 1.& W.
protect othersanything todutyone’s to doview that it is noThe

viewand thecontractual,relation is notinjury theirfrom when
dangersduty use care as toa tois in relationsthere contractualthat

contract,in con-theparty and mentionednotknown to onenot
in half of theBut the firsteachstantly on other.acted and reacted
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imposedaccepted dutiesthe view thatcentury it was stillnineteenth
brought parties together.therelationpeculiar to the whichwere

dutycontract, aby the test of as tocreatedthe relation wasWhen
the did and theinquire defendantdanger to whetherparticular was

the notit; relation was createdplaintiff did of but whennot know
partyeither was in faultto determineway,in that the test whether

ordinaryhe the man would haveinquire did whatto whetherwas
442;Collins,53 N. H. HolmesBrownv.done to avoid the accident.

contract,byIf the it couldrelation was created78,Com. Law 125.
dangersfarin in so as known werethat one was faultnot be found

in that theway,the not createdconcerned; when relation wasbut
and itdanger voluntarilyof the encounteredfacts that one knew

merely evi-right recovery,of his of but werewere not conclusive
histo be on the issue of care.dence considered

alreadything appeared,hasOne more should be remembered. As
only questionin the the the was whetherinfancy of common law

inplaintiff’s But time itinjury.the caused thedefendant’s act
enoughthat thebegan to whether wasquestionedbe —whether

plaintiff injured byhe thenot showboth that was defendant’sshould
illegal. 80,and Law 100.act that the act was Holmes Com.

developed recognized byaslowly,this it wasWhile idea well rule
(Brownin at leastcentury,the middle the nineteenth this stateof

attempts that have beenCollins, 442);v. 53 N. H. and the made
rulesrightsthat time to measure and liabilities with devisedsince

recognitionpurpose principlefor that obtained arebefore this
responsible in theof the to found books infor much confusion be
respect imposedto duties.

positionmind,in are in a to understand whatWith these facts we
Priestly 3 M. 1.by Fowler,was said in v. & W.was intended what

the of assumed riskoriginatingThis case is with doctrinecredited
opinionseverelyhas so much of the asand been criticised. With

his forrightrelates to the of a servant to recover from master
by the of a we have noinjuries negligencecaused fellow-servant

respectin this feature of theIf all that has been said toconcern.
Priestley true, it the mark in this case. But thatcase is is wide of

chargedthe The theonly questionnot considered. declarationwas
wagon.a safefailing plaintifffault in to furnish thedefendants with

plaintifftheheld the insufficientbecauseThe court declaration to be
not theallegefailed to that the defendants did and he did know
towagon appliedwas unsafe. The court the same test determine

wagonfault, in far as thethe defendants were in so waswhether
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concerned, appliedthat was in all cases in which the relation which
brought parties togetherthe bywas created contract. heldIt that

only duty imposesthe athe law on formaster the benefit of his
servants, in far asso instrumentalities concerned,are notifyis to

of dangersthem all the toincident the use the things providesof he
of theywhich he does and notdo know. Bennett Company,v.

H. seen,74 N. 400. As we have this propositionrule rests on the
onlythat the a (or,duties master oweshis matter,servants for that

onlythe duties servants master)owe their are those by thecreated
service;contract of and the fact that the contract is silent as to

negativesdangers any duty imposedknown the idea of eitheron of
parties the benefit other inthe for of the so far as dangerssuch are

PriestleyAll that was inconcerned. decided v. Fowler, in so far
duty asas the master’s to instrumentalities is concerned, thatwas

duty dangers.the no to alreadyhe owed servant as known As has
appeared, guest (Indermaurthat was true of an invitor and his v.
Dames, 311)L. R. 2 P. a (CateC. and of landlord and his tenant v.
Blodgett, 316),H. thealthough70 N. rule was otherwise onewhen

injured rights.in the legalwas while exercise of his In the latter
plaintiffcase, dangerthe the voluntarilyfacts that knew of the and

only questiononencountered it were evidence the of his care.
nothing revolutionary, therefore,There was new or in the con-

plaintiffthat not he wagonclusion the could recover if theknew
voluntarilydefective and encountered the riskwas incident thereto.

novelty in case respondeatThe the was the conclusion that the rule
apply.superior did not That calculated to attention;was attract

nearly centurythe held half a (Wigmorecourt had for Tort.for
Essays aRespons., 528) anything3 Select that master was liable for

the employment,his servants did in of theircourse in the same
way thoughand the same extent as he had doneto the acts com-

Priestley aplained of. v. Fowler decides that master hisowes
duty in so far ofdangersservants no as the known the service are
It not that the servants’ ofknowledgeconcerned. does decide the

operates andanger performas excuse the master’s failure afor to
duty owed to the servants.

reading inopinion Railroad, 49,careful of the Farwell v. 4 Met.A
Priestleycourt sodisclosethat the Massachusetts understood thewill

1842, yearsfiveThe case in aftercase. Farwell was decided the
Priestley underquestionease. consideration was whetherThe

superior appliedrespondeatrule between servants and theirthe
plaintiffIt that could not recoverwas held the because themaster.
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being bychance injured negligenceof the of a fellow-servant was
ordinaryone of and service; is,the usual ofrisks the that it was one

plaintiffof the therisks must inhave had mind when he made his
contract Consequently,ol' service. the fact that the contract was
silent on subject negativedthis the idea that it was the defendants’
duty anything protect plaintiffto do to the from dangers.such
When the court said that servants assume the ordinary risks theof
service, it did not intend to thathold one who was free from fault

not injury bycould recover for an thecaused defendants’ failure to
perform duty imposed upona them for his benefit. What was

plaintiffintended was that because the dangerknew of the hewhen
made his defendants,contract with the it could not be found that
they impossiblewere in fault. It place anyis to other construction
upon opinion.the plaintiff’sWhat is there said of the effect of the

rightuponcontract ishis to recover consistent theory,with this but
anynot with other. itWhen is said that theFarwell assumed

ordinary service,risks of the risksthe referred to those as towere
duty,the himwhich defendants owed no or those that remained

they dutyafter had done all the law made it their to do to enable
performto safety.him his in The case does not hold thatwork

a injury byservant assumes the risk of caused the master’s failure
perform duty imposed uponto a him, that thenor servant cannot

recover if he is free from fault and the master’s themisconduct is
legal injury. bycause of his It was not understood either of these

a dangercourts that the facts that servant knew the heof which
fullycomplains, appreciated the risk thereto,incident and encoun-

it rather the employment, operatedtered than risk loss of his to
the a consequencerelease master from of his formisconduct which

behe would otherwise liable.
cases, origi-therefore, commonlyThese are withwhich credited

nating risk, tendencythe doctrine of assumed no tohave sustain
contention; notwithstanding they provethe defendants’ for tend to

it is athat rule of the law that one is injuredcommon who while
voluntarily encountering danger recover, theya known cannot also

that application onlyshow the rule is of limited and had no force
purelypartiesunless the relation of is contractual.the

England dutyis isIt now held in that it the master’s common-law
reasonably necessaryto do whatever is his doto enable servants to

safety (Williams Q.work 338),their in v. 2 B.Company, [1899]
bythat injured performand those are his to it canwho failure

theyif fault, notwithstanding theyrecover are free of hisfrom knew
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voluntarilyriskappreciated thereto,the incident andfailure, fully
Baker, change inv. A. C. 325. Thisencountered it. Smith [1891]

intoplace 1887 and 1891. One Thomas fellthe took betweenlaw
injured. juryThe found that he free•an vat and was wasunfenced

to thethat the defendants’ failure fence vat causedfrom fault and
1887. The for ahis This in defendants movedinjury. was

judgesof the thoughtthree their motionverdict. Onedirected
dutyit their to thewas do whatevershould be denied because

plaintiffhave to enable the to hisordinary done do workman would
that if that were thesafety. judgesin other two concededThe

plaintiffduty, it no answer to show that thedefendants’ would be
perform voluntarilyit and thetheir failure to encounteredknew of

they theheld that facts he knew ofthereto;risk butincident
working voluntarilyandnear the vat encoun­dangerthe incident to

negatived any dutyidea thethereto the of ontered the incidentrisk
anything prevent fallinghis thepart to into vat.defendants’ to do

Q.Quartermaine, 685, AlthoughB. Div.18 697-702.Thomas v.
are to in the courtfrom occasional cases be found which1860

rule, only dutythe the thequestions soundness of that lawthe
hisimposes notifyingthe of servants is that ofon a master for benefit

theyand dodangers the service of which he does notthem the ofof
(1887) hadthat time no case been decided whichknow, upstill to

changeduty. for a inanythem other The timethat he owedheld
great people thoughtmass of thehowever, had come. Thelaw,the

permitted advantagea master to take ofprinciplethethat which
way sayinganother of that it ishis necessities was butservants’

strong exploit the of theto This viewpermissible for the weak.
majoritycourt, and caused it to criticise thereacted on thematter

it announcedapplication almost as soon as wasand to limit itsview
y. Handyside,Q. B. Div. Thrussell v.(Yarmouth v France, 647;19

179, 186),Membery Railway, App.v. 14 Cas.Q. 359;B.20 Div.
Baker,v. A. C.years it overruled. Smithand later was [1891]four

it is thein the house lords held thatwords,In other 1891 of325.
reasonably necessaryis enable histodutymaster’s to do whatever

they theyifand recoversafety,their in that canto do workservants
Company,perform v.by his failure to it. Williamsinjuredare

Perhaps itQ. is doubtful338;2 Harv. Law Rev. 105.B. 20[1899]
are do in themasters bound towhat this court would holdjustas to

Railroad,injury.from Allen v.way protecting their servantsof
308; Olney Railroad,N.Co.,Electric 70 H. v.H. Carr v.271;69 N.

292; MurphyN. H. v.Spinning Mills,v. 72427;H. Saucier71 N.
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Railway, Company, 154;H. Hicks v. 74 N. H. Charrier18;73 N. v.
Company, N. H. ButRailroad, 59;75 N. H. Fontaine v. 76 163.

that that the rule whichmay be,however the defendants concede
Englandin in and in in 1842is not theobtained 1837 Massachusetts

state; legislation subject,in this has on thelaw and as there been no
change?the natural thequestion is, what caused

duty protect injuryThe from is notto take action to others
recognized legalas a in the of contract or someobligation, absence

257,special ButCompany,relation. Buchv. 69N. H. 261. accord-
ing itgenerallyto the one takes action isaccepted,view now when

duty ordinaryhis in that situation.to do what the man would do
Griffin, change very gradualHuskie v. 75 H. wasN. 345. This

until near the nine-eighteenth beginningthe end of or the ofthe
century. changeteenth thatgreatThe in industrial conditions

began persons questionat that manytime soon caused to whether
others,nothing alone,if one did he freeabsolutelyto let them was

from fault far dangers rapidityso as Theknown were concerned.
changethis placewith which to the invention of thetook was due

engine transportation.steam manufacturingand its use in and
peculiar working power-driven machineryAccidents to on continued

to increase machinery,with the use and it soonincreased of such
apparent merely notifying dangersbecame that of theservants

preventincident to operating machinery enough tosuch was not
this constant preventable accidents;increase in the of thatnumber
nothing less partthan action on the master would do that.of the

led inquireThis men to oughtwhether masters not to do whatever
reasonablywas necessary to enable their to do their workservants

safety;in thinkingand it soon generally acceptedbecame the view of
men that that ought oughtto that he to doduty,be the master’s or

is reasonably necessary, way guardingwhatever in of his ma-the
chinery in makingand enforcing rules,and to enable his servants
to do their safety. short, permittedwork in In rulethe old which

exploita master advantageto servants,his or to take of their
exposenecessities and them injuryto the risk of almost certain in

order to save guardthe his machineryfew dollars it would cost to
and to make and them tonecessaryenforce the rules to enable do
their in safety,work modernappliedbroke down under indus-when
trial parties.conditions to of therightsdetermine the and liabilities

changeThis publicin that the aopinion proceeded so fast idea
master necessaryshould do toreasonablywhatever is enable his

crystallize.servants to do their safety begunwork in had to before
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Priestley decided, byv. Fowler was and 1860 had so far onreacted
the court that it held that that was the duty.master’s v.Fifield
Railroad, 42 225,N. H. reaction,235. This however, pro­had not

far enoughceeded for the court to hold that servants could recover
theywhen couldnot have recovered, as the understood,law was then

if the brought partiescontract which the together had one-­been
court,creating any of the other common relations with which the

familiar, as,was example,for. that of landlord and tenant. Cate v.
Blodgett,70 N. H. long-as316. As the thoughtcourt that the facts-­
that dangerservants knew of the and voluntarily it-­encountered
were conclusive right recover,of their to practicalit made no differ­
ence whether the givenreason for adenying recovery was that these-­

that,facts were conclusive of the master’s freedom fault,from or
“assumption purelyof risk is a onlymatter of contract”; and the
theoretical difference it was,made was that one view and the other

not,was straight thinking.conducive to Co.,Carr v. Electric 70
If,N. H. 308. however, dutythe court thinks it is the master’s to

protecttoact his servants from injury, the rule whothat servants
injured by a dangerare known onlycannot recover is not an anom­

aly, injusticebut well calculated to work in all cases in itwhich
be said notifyingcannot that his the all thedangerservants of is

ordinary man safety.would do to enable them to their indo work
■ Although the assumptioncasesin which of risk has been elaborated
are theywell havelaw,calculated to introduce confusion into the

greatno tendency passen-to sustain the defendants’ contention that
gers dangers;assume of all injuries bythe risk that are caused known

depends prop-and in so far thevalidityas their contention for its on
that ser-passengers injuriesosition assume the risk of such because

by dangers ofinjuriesvants assume the risk of all caused the known
of aservice,the it is fallacious. The mere facts that servants know

peculiar doing they employed and volun-danger to what are to do
tarily rightencounter it are never conclusive of their to recover when

they they areordinary did,man would have done unlessthe what
theiragreement partan on their to assume the risk ofconclusive of

sayH. or the(Olney Railroad, 427),v. 71 N. or the court caninjury
ordinary mannotifying dangerthem the all thefinds that of isjury

aresafety.for their In all other cases servantshave donewould
they danger ofrecover, notwithstanding knew of thepermitted to

fully appreciated thereto,thethey complain, risk incidentwhich
example,it. servants who are-voluntarily encountered Forand

personal permittedare toby their master’s misconductinjured
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recover, liability being injured wayand the of in that is one theof
every employment. fact,risks of In this court has held bothknown

dutyit is the master’s to maintain instrumentalities thethat in con­
ordinary (Genestin the man maintain them v.dition which would
365; Company,75 N. H. Caldon v. H. BouthetCompany, 532;75 N.

Company, 581),75 N. H. and that not assume thev. servants do
injuries by York,risk his misconduct. Goodalev. 74 N. H.of caused

England (Williams Company, Q.This true of v. 2454. is B.[1899]
319;338) and the states. Company,several of Hicks v. 138 N. C.

Chicago Mueller, 558; S., 2,etc. Co. v. 203 Ill. 1 Labatt M. ss.& 3.
English this of logicalThe court carried view the law to its conclusion

it held that the fact that servants theirwhen know of master’s
perform duty imposedto a thefailure law on him for their benefit was

right recover,not conclusive of their merelyto but evidence to be
(Smith Baker,considered on that issue v. 325;A. C. Williams[1891]

Q.Company, 338;v. 2 B. 2 107),Harv. Rev. and thatLaw[1899]
state; is,should in this thatbe done servants are freewho from fault

permitted theyshould be to recover are injured bywhen their
master’s failure to maintain his instrumentalities in the condition

ordinaryin which the man them,would maintain unless the court
say jurycan or the notifying dangersfinds that them of the incident

theyto the of complain ordinarydefect which is all the man would
protection.have done for their Baker,Smith v. 325;A. C.[1891]

Dakan Company, 238;v. 197 Mo. 1 S.,Labatt M. &. ss. 60-66.
Notwithstanding stepthis court has not taken the necessaryfinal

holdingto reconcile its that it is the dutymaster’s to do what the
ordinary man would do to enable his servants to do their work in

Railroad,safety (Fifield 42 225, 235)v. N. H. with the one that
servants do not assume the injuries byrisk of caused their master’s

(Goodale York,misconduct v. 74 H. 454, 456),N. still the doctrine
assumptionof risk is in sense a application,of no rule of universal

even in so far as ofthe law master and servant is concerned. In
fact, applicationits is so it hardlylimited that can abe called rule
of law.

Although holdingthis court quarterhas been for a of century,a
least, every dutyat that it ordinaryis one’s to do what the man

would have done to enable those with whom he comes in contact
safety,to attend to their affairs in both when the relation which

brings parties together (Kimball Norton, 1)the is v. 59 N. H. and
bywhen it is (Nashuanot created contract etc. v. Railroad,Co. 62

159),N. H. imposedmore than of thattraces the view duties are



46 v. Railroad.Kambour [77

brings parties togetherpeculiar to the relation which the are still to
applyingin habit ofbe found in the rules the court is the to deter­

parties. words, notwithstandingInrightsmine the of the other
every duty fifty years agoit one’s to docourt now holds is whatthe

duty, appliesthe tests it to theit held was no one’s determine
thoughtthe it when it ofrights partiesof the are still ones devised

brought parties together,to which thepeculiaras the relationduties
resulting application generalfrom the of the to allnot as ruleand

person maya find inin which himself thethe various situations
example,For it that it is apleasure.or holdspursuit of business

reasonably necessary protect hisduty to whatever is tocarrier’s do
(Wheeler Railway, 607),v. 70 N. H. and thatinjuryfrompassengers

freely fairlyby contract and made fromhimselfhe cannot relieve
Bakerconsequences of his future v.liability for the misconduct.

hand, agree­it that anH. the other holdsRailroad, 74 N. 100. On
by danger ofinjuriesof caused the knownassume the riskment to

of ofimpliedof the terms the contract serviceonethe service is
Railway, H.228, 240; CaseyH. v. 68 N.Railroad, 75 N.(Piper v.

duty imposes a landlord for theonly the law onthat the162), and
concerned,premises aretenants, in so far as the leasedbenefit of his

dangersto the incident to their usedeceiving them asis that of not
(Cate Blodgett, N. H.they not know v. 70and dodoesof which he

premises con­approaches to the arein far as the316); that sobut
ordinary do toduty the man wouldto do whatevercerned, it is his

safety, it nopremises in and isand leave theto enterenable them
fullytheythat of his failure andto show knewactionanswer to an

only duty lawThe theincident thereto.riskappreciated the
istrespassersfar as are concerned thatin soimposes on a landowner

act must be boththem. Theanything injuretodoingof not
554;H.Alexander,Burrill 75 N.v.and unreasonable.intentional

as to most of the otherN. H. 311. ButThompson, 76Chickering v.
dutytheit is now held to bepersons together,bringwhichrelations

created, to do what theishow the relationevery one, noof matter
If he assumes toin his situation.have doneordinary wouldman
Griffin, N. H.Huskie v. 75must be reasonable.act, conducthis

345.
that-England,it in whenstate, as istrue in thisAlthough it is not

permititduty began tomaster’sof thechanged its viewcourtthe
in master’sby known defects theirtheinjuredwerewhoservants

Q.2 B.Company,(Williams v. [1899]to recoverinstrumentalities
risk has beenof assumeddoctrinein which the338), the casesstill
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tendency tono sustain the defendants’ contentionhaveelaborated
by performa failure ainjuredare carrier’s topassengersthat who

imposes him for benefit ifduty law on their cannot recoverthe
voluntarilyhis and riskthey knew of failure encountered the

alreadythereto; appeared,has the reason courtincident for as the
byare apermit injured dangerto who known toservantsrefuses

dutymaster noeither the owes them as to suchrecover is that
454, 456),N. H. or thatdangers (Goodale York, “assumptionv. 74

Olneyv.purely Railroad,a of contract.” 71 N. H.of risk is matter
Casey Railway, N.431; 162; Railroad,v. 68 H. v.427, Bancroft

N.466; Baker, 247; Company,Foss 62 H. Nash v. 6267 N. H. v.
Railroad, 42 N. H. 225.406;N. H. v.Fifield

contend, thatmay true,be the defendants the maximIt as
law; as toinjuria questionnon a rule of the common thatvolenti isfit

expressed. ifto be But even it is a rule ofopinionno is intended
law, tendency contention;no to sustain theircommon it hasthe

an pro-not as to he sustainsperson injuryfor a is volens unless he
to, doingthe of the act of com-cured, or at least which heconsented

Diet.,268; etc.;Web. New Int.plains. Leg. Max. volentiBroom
enoughIt thatS., 20,1 M. & 21. is not he of theLabatt cc. knew

(Smith Baker,fully appreciated the risk incident thereto v.andact
-wishing, willing;not325), byA. means and it no-C. for volens[1891]
person willinga to beingfrom fact that isfollows the chancemeans

wishes, willing, injured.that or is to behe eveninjured,
aIf, therefore, law,maxim is rule of the the testthe common

plaintiff inquiretothe is volens is whetherto determine whether
the failure toprocuredto or defendants’ do what thehe consented

prevent jumpingto hisordinary man have done from thewould
not, they contend,anddid,and as as whether hetrain when he

dangervoluntarily the he knew was incident to jumpingencountered
later,train; appearfor it can be found that thatfrom the as will was

they performedhad itduty, and if the accident wouldtheir that
ithappened. Consequently pur-must be assumed for thenot have

pose perform dutythat their to thatof this discussion failure was
accident, dependingor of the causes of theeither the cause one on

notplaintiff fault; wrongfulor was in for athe was act is thewhether
acts,it ofan is either the last or one lastcause of accident when the

accident,inof which resulted the or the last or-in the series events
for whichof last but the accident would not haveone the acts

that,In this evidence all to thehappened. case the tends conclusion
duty..the owed himplaintiff did not know defendants thatthe
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Therefore it found,cannot be much less said, that he either con-
procuredsented to or performtheir failure to it.

Although the cases in which this maxim appliedhas been tend
to the personconclusion that a can byrelieve himself contract from
the consequences of his (Smithmisconduct v. Baker, A. C.[1891]
325), and that the plaintifffact the remained in the service after he
knew of the defect of which he complains may imply a contract on

parthis to assume the risk of injury (O’Malleyhis v. Company,
158 Mass. 135), they tendencyhave no to sustain the defendants’
contention personthat the facts that a knows of a danger and
voluntarily itencounters relieves responsiblethose dangerousfor the
situation of consequencea that would otherwise result from their
negligence.

The mere thatfact the court has largeheld in a number of cases
partiesin which the were not master and servant plaintiffsthat the

•couldnot recover great tendencyhas no to sustain the defendants’
■contention,notwithstanding plaintiffsthe injuredwere while
voluntarily encountering a danger.known weightThe to which

depends•such are whycases entitled recoveryon the was denied—
not on the it was denied. Anfact examination will show that while
in a few of these cases the court held that the facts plaintiffthat the

danger voluntarilyknew of the and encountered it were conclusive
right (Minerof his to recover v. Railroad, 398),153 Mass. most of

theythem were decided as were for other reasons. In some ofthem
the court held that it could not be found the defendants had failed

perform any dutyto imposedthe law plaintiff’son them for the
Spead Tomlinson,benefit. 46,v. 73 N. H. 59; v. Railway,Schiffler

others,96Wis. 141. In either that it plaintiffcould not be found the
(Jaggerwas free from fault v. Railway, Pa. 436),180 St. itor that

conclusively appeared procuredhe doingthe of the act of which he
complained. Spead Tomlinson,v. 73 H.N. 46. Such cases tend

denyrather to than to sustain the defendants’ contention; for in
deciding proceededthem the court theory plaintiffon the that the
could recover if it could be found that he was not and that the

fault,defendants were in or if he procuredhad not doingthe of the
injuredact which him. There is nothing in these suggestcases to

plaintiffthat the facts that the dangerknew of the voluntarilyand
necessarilyit are rightencountered conclusive of his to recover.

cases, therefore,These tend to the plaintiffconclusion for which the
contends; is,that to the conclusion that one who injuredis while
voluntarily encountering a dangerknown can recover if he is free
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fault, happenedfrom and the accident not havewould forbut the
perform duty imposeddefendants’ failure to a the law on them for

his benefit.
weight authorityofgreatThe both and reason is against the

thedefendants’ contention that fact that one is injured while
voluntarily encountering dangera known is rightconclusive of his

thoughrecover,to even it is not ofconclusive his fault or the
defendants’ freedom from fault. The trend in that isdirection so
great, of the law of master and servant, sayoutside that it is fair to
“ duty agreegrant knowledgethe and all thatonce mere of its

plaintiff’s rightthebreach” no bar to recover.is to 20 Harv. Law
fact, onlyIn logicalRev. 99. the conclusion which can be reached,

all have rightwhen the cases which considered ofthe those who were
injured voluntarily encountering dangerwhile a known to recover

together, theyare read is that the facts dangerthat ofknew the
of they complainincident to the condition voluntarilywhich and

not,encountered it are in and themselves, rightof conclusive of their
danger greatto isrecover, ordinaryunless the so that the man would
theynot have did. Indone what all other cases these facts are

merely to consideredevidence be with other relevant facts on the
ofissue their care. Stearns v. 75Railroad, 40;N. H. v.Wilmot

Vannah, Duggan75 H. v.164; Railroad,N. 74 N. H. 250; Stevens
Company,v. N. H. 159;73 Yeaton v. Railroad, 73 H. 285;N.

Railway, 395;Hanson v. 73 H.N. Thomas v. Harrington, 72 N. H.
45; Railroad,Stone v. 72 N. H. 206; Little 72Railroad,v. H. 502;N.

521;Burgue,Gilbert v. 72 N. H. Carr v. Electric Co., 308;70 H.N.
96;68Railroad,Mitchell v. N. H. Davis Railroad,v. 68 247;N. H.

v. Railroad, 454;Folsom 68 N. H. 7 Am. & Eng. 392,Enc. 393;Law
Cyc. 518, 519, 640;29 Dig.,37 Cent. tit. Negligence, 86;s. 28

A. 1215,L. R. N. S. note; 27 L. R. A. N. 1069,S. 2 R.note; L. A. N.
954, note; L. R. 715,S. 49 A. note.
All, or nearly all, courts hold that injuredcommon-law one who is

in attempting dangerto rescue others from imminent can recover
if ordinarythe man would done he did,have what no matter how

danger (Waltersimminent the Company,v. 12 145),Col. App. or
appreciation mayhow keen his of the risk have been. Linnehan

Sampson,v. 506;126 Railroad,Mass. v. 29 I. 146;Wilson R. Eckert
Railroad,v. 502; Spooner43 N. Y. Railroad, 22;v. 115 N. Y. Gibney
State,v. 137 N. Y. 1; Railway, 77;Miller v. Y.191 N. North Penn­

sylvania R. R. Mahoney, 187;v. 57 Pa. Corbin Philadelphia,St. v.
195 Pa. 461, Maryland,St. 715, note;L. R. A. Steel Co. v.—49

YOL. 4LXXVII.
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Railroad, 505,N. L. R.v. C.Marney, 482;88 Md. Norris 152 —27
737;Crosby,R. 74 Ga. Louisville1069,note;A. Central R. v.N. S.

Peyton 861;La. An.489; Railway,Ala. v. 41Orr,etc. R. v. 121R.
Hodges, 331; Ridley,109 RailroadChattanooga Co. v. Tenn. v.etc.

Scarborough, 436;Tex. Mis­Texas etc. R. R. v. 101727;114 Tenn.
App. 300; PennsylvaniaCiv. Co.Ry. Goss,v. 31 Tex. v.souri etc.

Ry.Pittsburg Lynch,etc. v. St.316;Ohio 69 OhioLangendorf,48 St.
Pennsylvania Roney, 453; ChicagoInd. West etc.v. 89 Co.123; Co.

Saylor47463; Railway, 634;187 Ill. Cottrill v. Wis.Liderman,v.
Railroad, Ky. 474; Murphyv. 110Parsons, 679;122 Ia. Beckerv.

Ky. Railroad, 322;v. 108 Mo.Railroad, 696;114 Schrœderv.
v.App. 463; Railroad,Mo. 45 Kan.Company,Clark v. 16 Condiff

Bracey785; Company,Kan. v. 41Railway,v. 74256; McCallion
350; Railway,52 Thomasonv.338; Railway,v. Wash.Mont. Smith

App.20 49.80; Prescott, Ont.Rep.113 Fed. Connellv.
perhapsin country,this ofleast,at of all the courtsA-majority,
attemptingpermit injuredone is whilecourts,all whocommon-law

others) recover,to(either own or that of noproperty•to hissave
ordinarydanger, if the man would havethematter how imminent

Railway, 635, L. R.Fisher v. 104 Va.he did.done what —2
permit injured bywho areAll courts travelers954,A. note.N. S.

highway, injured byand tenants who arein thea known defect
repair,is bound toa as landlord to recovera in hall thesuch defect

they did;done and as hasordinary man would have whatwhen the
by ainjuredare known defect inalready appeared, servants who

England are, and in this stateintheir master’s instrumentalities
they fault,are free from unlessbe, permitted to recover whenshould

notifying dangerofsay finds that them thejurycan or thethe court
they complain ordinaryis all the manwhichto the defect ofincident

safety.do their work in Theenable them tohave done towould
voluntarilyplaintiff injuredwas whilefact, that thetherefore,mere

itself,in ofdanger not,is and conclusive ofencountering a known
therefore, that'the court did not errfollows,to Itrighthis recover.

anyifjury,to the there was evidencesubmitted this caseitwhen
plaintiffthe did and the defendantsthattending to the conclusion

preventman have done to anordinarydo the wouldfailed to what
accident.

dutya to do whateverthat it is carrier’s2. court holdsThis
passengersenable his to makeordinary man have done towouldthe
H.Taylor Railway, Therefore,N. 304.safety. v. 48injourneythe

appreciate the riskpassengersthat do not toappearsitwhenever
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duty toexposes them, it is the carrier’s do whattheir conductwhich
exposing toordinary preventman would do to their themselvesthe

unnecessarily. Railway,v. H. It candanger 70 N. 607.Wheeler
dangerplaintiff appreciatedid not the incident tobe found that the

as hemovingfrom a train as fast this one was at the timejumping
agreeinjured, it cannot be said all men will thatand fair-mindedwas

ordinary boyman would not have known such a would not bethe
likely appreciate danger proceeding.the to a Itto incident such

found, therefore, plaintiffthat the defendants the thecan be owed
ordinaryduty doing preventof what the man have towould done

wayjumping injured,his from the train in the he did when he was
performedif they dutyand that had that the notaccident would

happened. itConsequentlyhave can be found that the defendants’
perform legalfailure to it was either the of,cause toor contributed

itcause, injury;his and is no to sayanswer that a carrier is not bound
anticipate passengersthat jumpto will from the it istrain when

(Douyette Railway,in motion v. 69 H.N. 625), for the defendants
plaintiffthat theknew was in the habit of trainjumping from the

than,crossing every morningthisat when it movingwas not faster
at the time of theit was accident.

is no3. There statute or rule of the common provideslaw which
passengersthat shall not leave a train between stations. The test,

therefore, to determine plaintiffwhether the actingwas within his
legal rights jumpedhewhen from this train is to inquire whether

ordinary boy of agethe his and experience, and with knowledgehis
of the situation and its dangers, would have done he did;what in

words, inquiretoother whether he was free from fault. Goodalev.
74 H.York, N. 454.

necessarilyIt does not fromfollow the fact that ordinarythe man
jumpednot have fromwould the train in the way and at the time

plaintiff did,the if he had no more cause for doing it plain-than the
(Douyettetiff is to haveshown had Railway,v. 69 N. 625),H. that

plaintiffcan be the guiltyit said was of contributory negligence as
law,a matter of he afor was mere child with experiencebut little in

riding dangeron the railroad. The of falling under a moving car
not a boy,was obvious to such and he was merely doing what he

associates,knew his who had ridingbeen for years, were in the
doing.ofhabit Further that,than none of the chargemen in of
duringtrain the fewthe weeks plaintiffthe had been riding ever

suggested to him that jumping off at the crossing as he was in the
doingof dangerous.habit was It cannot be said that under these
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ordinary boy age experience,of his and and withthecircumstances
dangers,and its not doneknowledge the situation wouldof havehis

hewhat did.
respectin to the remarkstheir contention4. baseThe defendants

proposition it is foron the that error counselcounselplaintiff’sof the
may fairly from the evi-a that be inferreda fact matterstate asto

however,testimony. That,nothere is directas to whichdence, but
legalityto determine the of such a state-The testnot the law.is

arguing testifyingorinquire was whento counselment is whether
Railroad, Story Railroad,H. 271;71 N. v.v.made it. Walkerit

Railroad, 96,68 H. 117. it364, 375; Mitchell v. N. When70N. H.
statement itself or the circumstancesfound, from theeithercan be

testifying,made, that was the verdictit counselwhich wasunder
finding merelythat heprocureshe a wasaside unlessbe setwill

towhat the evidence tendedto find that that wasasking jurythe
points to the thateverythingin conclusionthis caseprove; but

doing he made thewas when statementcounselwas whatthat
Company, N. H. 457.v. 76excepted Fellowsto.

exceptions overruled.Defendants’

in the result: theJ., concurredJ., Walker,andParsons, C.
concurred.others

Grafton,
4, 1913.March

Express v. & Nutter.Co. KimballAmerican

upon agreementconsignor forfail anand a carrier to meetaminds oftheWhere
liability,freight of limited the carrier is entitledconsiderationspecial rate ina

byprice as fixed its schedules.the fullto recover

charges for trans-express theofAssumpsit, for the balance
Indianapolis, Indiana, toof horses froma carloadofportation

ruling theTransferred without fromHampshire.NewWoodsville,
J.,superior by on1912, Mitchell,courtterm, of theSeptember

of facts.agreed statementan
question,the ina contract for servicesigned writtenpartiesThe

$250, the valueto receive andplaintiffthe wasofterms whichby the
did not under-$75. The defendantstolimitedhorse waseachof


