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ordinary boy age experience,of his and and withthecircumstances
dangers,and its not doneknowledge the situation wouldof havehis

hewhat did.
respectin to the remarkstheir contention4. baseThe defendants

proposition it is foron the that error counselcounselplaintiff’sof the
may fairly from the evi-a that be inferreda fact matterstate asto

however,testimony. That,nothere is directas to whichdence, but
legalityto determine the of such a state-The testnot the law.is

arguing testifyingorinquire was whento counselment is whether
Railroad, Story Railroad,H. 271;71 N. v.v.made it. Walkerit

Railroad, 96,68 H. 117. it364, 375; Mitchell v. N. When70N. H.
statement itself or the circumstancesfound, from theeithercan be

testifying,made, that was the verdictit counselwhich wasunder
finding merelythat heprocureshe a wasaside unlessbe setwill

towhat the evidence tendedto find that that wasasking jurythe
points to the thateverythingin conclusionthis caseprove; but

doing he made thewas when statementcounselwas whatthat
Company, N. H. 457.v. 76excepted Fellowsto.

exceptions overruled.Defendants’

in the result: theJ., concurredJ., Walker,andParsons, C.
concurred.others

Grafton,
4, 1913.March
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upon agreementconsignor forfail anand a carrier to meetaminds oftheWhere
liability,freight of limited the carrier is entitledconsiderationspecial rate ina

byprice as fixed its schedules.the fullto recover

charges for trans-express theofAssumpsit, for the balance
Indianapolis, Indiana, toof horses froma carloadofportation

ruling theTransferred without fromHampshire.NewWoodsville,
J.,superior by on1912, Mitchell,courtterm, of theSeptember

of facts.agreed statementan
question,the ina contract for servicesigned writtenpartiesThe

$250, the valueto receive andplaintiffthe wasofterms whichby the
did not under-$75. The defendantstolimitedhorse waseachof
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agreementany property.stand there limit the of theirwas to value
parties upon proposition.The minds of the did not meet Thethis

damaged plaintiff’shorses while in and thepossession;were the
brought repudiatedsuit, contract,defendants the and recovered

plaintifffrom thethe on basis of the actual value of the horses.
Express Co., plaintiffv. 76 N. H. 81.Kimball The seeksto recover

paid$250the difference the to and the rate it should havebetween it
charged property byif of agreementthe value the was not limited

byparties. showing dulyof the Schedules both rates had filedbeen
plaintiff compliancethe Ifin with the interstate commerce acts.
plaintiff upon facts,the is entitled to it torecover these is have

judgment for and$332.25,with interest costs.

orally),& MorrisDrew, plaintiff.Morris for the{Mir.Shurtleff

Edgar (by orally),W. Smith brief and for the defendants.

Peaslee, partiesJ. supposed theyThe had made a written
carriage. developedcontract for It subsequently theythat had

so,donenot because their minds met uponnever the terms of the
agreement. plaintiff upon performanceThe entered ofthe its
obligations carrier, paidas fullya has for its performfailure to the
same, paidand seeks to price bynow be for the theservice fixed its

complianceinschedules filed thewith interstate acts.commerce
By no act of its varyown can the re-carrier the amount to be

itby carriage. uponceived for highly prac-This rule is based the
ground, amongtical others, mightthat otherwise discrimination be

up.covered 441,Illinois Central R. R. v. S.Company, 226 U.
and cases there controllingcited. These authorities are here.

carriageThe service rendered was Indiana,the from Indianapolis,
to inWoodsville, state,this of twenty-eight aggregatehorses of the

$5,422.50.value of In the limitingabsence aof contract the
of the a plaintiffvalue horses to less sum, the by towas law bound

charge and collect the amount claimed.now
Various defences plain-have argued.been It is said that if the

tiff faithfully performedhad $250its contract the thewhich
paiddefendants it plain-would be all that could be claimed. But the

performtiff’s failure to its vary pricecontract cannot the it was
chargebound to for the engagedservice it to render. That failure

gave rise to a cause of action in favor of the bailors. didIt not
vary partiesthe contract which the or the mademade which law for
them. Undoubtedly, if goodthe horses had inbeen delivered con-
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controversy.of Thethe end thethat would have beendition
however, the neverbeen, that defendants wouldhavereason would

theagreednever toplaintiff theythe thatto the facthave disclosed
rightagree shown, thethat failure to wasvaluation. Whenlimited

higher ratethe of theduty plaintiff balanceand the of the to collect
carriageright moment theexisted from theThiswere disclosed.

its exist-subsequent events madeThe course ofundertaken.was
by certaintypracticalthevalidityIts notis affectedence known.

it not have discovered.would beenunder other circumstancesthat
CompanyExpressv. AmericanurgedIt is that in Kimball &Nutter

the deviated fromrecovery upon groundhad the that defendantwas
presenttheit would not affectIf this claim trueits werecontract.

affected, bythevaried, nor result whatissue here is notcase. The
litigation in former suit.the theor not the course ofwas was

uponnot the that it waspresent plaintiff’s claim is based factThe
Itin the suit.full of the horses formerfor the valuefound liable

fail-agreed in that “there was afact, suit,the to thisuponis based
the meet the contract waspartiesminds of to whenure of the

,But awas forjudgmentthat the formersigned.” the claim
expressly put uponin Itis not founded fact. wasdeviation well

liabilityfor voidablecontract limited wasground that thethe
Express Co.,part Nutter. Kimball v.upon the of Kimball &

81,H. 83.N.76
upon prop-are all theremaining advanced basedargumentsThe

ita contract. is settled thatthere written Sinceosition that was
attemptcontract, only to make onebut anwas no writtenthere

parties meet,of did thesethe minds the notfailed becausewhich
presentinapplication the case.arguments have no

Railroad,in Lovellv.in was involvedquestionmain this caseThe
that if theheld, substance,It there in568, 571. was75 N. H.

to the fullspecial soughtand recovercontractthebailor avoided
infor the servicepayhe must the sum dueproperty,ofvalue the

a contract.specialofthe absence
plaintiff.Judgment thefor

All concurred.


