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experience wheelinghad ahappened. plaintiffThe had some in
ground, conclusivelyon the it does not that hebut followbarrow

experience dangerthe from which it could be foundknew without
properly jury.The case submitted to theinjuryhis resulted. was

Exceptions overruled.
All concurred.

Strafford,
April 1, 1913.

Joseph v.M. & a. Durham.E. Smart

portionthat the income shallWhere a devise in directs an ascertainable oftrust
repairexpended private cemetery and the residuebe for the care and of a that

applied schools,support public provision in favorbe of the ofshall to the
invalid, ofplace, residuethe burial if does not affect the trust as to the the

estate.
by incompetency trusteeA otherwise not defeated the of the namedtrust valid is

in the will.
publicsupport inin trust of schools shall noA direction that devised for theland

perpetuity is allowable in case of a charitableevent be sold creates a which the
trust; equity power conveyancea of theand of has to direct estatea court

necessary.whenever such course becomes

Entry. Septem-ruling from theWrit oe Transferred without
by agreedon anterm, superior Plummer, J.,the1912,ber of court

ofstatement facts.
Doe. defendants’plaintiffs of Olinthus TheThe are heirs-at-law

paydirects his executors towill,title is Doe’sderived from which
asexpenses providesand then follows:justhis and funeraldebts

“ propertyall of whichand remainder of therest, residue,All the
real, or foundmay personal, mixed, whereverseized,I die whether

ofand devise unto the townsituate, give, bequeath,Iand however
following uses, topurposesfor andin trust theDurham aforesaid

and neverimprove propertyall of saidhold andwit: To forever
any portion principalof theexpendtoanyunder circumstances

income, appropriateto use and sothe netthereof, first,and out of
needful, properandfitting,to time beas shall from timemuch

myoncemetery placeorrepairin burialkeepfor theto care and
condition, includ-and neatgoodDurham infarm in saidhomestead

in all re-place, andgravestones in said burialing graves andthe
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specfcs'properly protected; secondly,and all the rest and remainder
my property appliednet of all said shall be ex-of the income and

inyear year supportfrom to forever the andpended maintenance of
Durham; especiallyin said town of Ithe common schools and

stipulate, direct that said of Durham inorder, and town shall no
mysell farm in said Durham.”event homestead

put cemeteryrequire fiftyIt will dollars to the into the condition
required by annuallythree dollars thereafter to main-the will and

cemeteryin the tengrave,tain it. Besides the testator’s there are
graves relatives, Doe,of his or all of the name of and nineancestors

graves.unnamed

(of Maine) Galloway (Mr.Foster & Foster and Pierce & Pierce
plaintiffs.and Enoch Foster theorally), for

Hughes (Mr. orally),Kivel & and RobertDoe Doe for the defend-
ants.

Parsons, directing “first,C. J. After the nettrustees out of the
income, appropriateto use and so much as shall from time to time

needful, fitting,be and proper keep repairto care for and in the-
cemetery place myor burial on homestead farm in said Durham in
good and including gravesneat condition, gravestonesthe and in

place,said burial and in all respects'properly protected,” the tes-
imperativetator in terms commands that “all the rest and remain-

myder of the net all propertyincome of said shall appliedbe and
expended year yearfrom to in supportforever the and maintenance-

theof common schools in said town of Durham.” The testator
presumably the extent of his property, probablyknew the income

from it, necessaryderivable and the small sum to execute his wishes-
cemetery.as to the main purpose, therefore,His must have been
theto benefit schoolsin the of Durham; pur-town and to effect that

hepose required allthat of the income expendedwhich should not be
the care cemeteryin of the year year”should “from to applied'be

supportthefor of giftschools. That the latter is a charity-valid in
is conceded.

plaintiffs upon groundThe claim the land that,the as they say,
the trust the cemetery gravesfor care of the privateand is a trust

void,and and that the depends uponcharitable trust the former
and must fail with it. But is dependencethere no such of the trust

uponas to the residue the former as to the incapablerender latter
of execution if the former cannot be carried out. The amount.
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'It hasrequired expended in the first trust is ascertainable.to be
year. pur-three dollars a Hence the testator’sbeen found to be

yearpose propertythe of his three dollars eachwas that of income
cemeteryexpended for the and the balance for schools.■shouldbe

English cases, approved in thisThe rule of the alsoestablished
portionIf an of a fund or an estate becountry, is: ascertainable

.given good trust,a the residueon a void trust and the residue on
priorof the trust. Paul’s Churchhas the of the failure St.benefit

College,188, 196; Dexter v. HarvardAttorney-General,v. 164 Mass.
212 v.Dickey, 555; Kellyv. Mass.192, 196;176 Mass. Chase

Gray87, 88, JudgeTyssen Beq.Char. 468.Nichols, 306;17 R. I.
174, England“In there;says Habersham,in 107 U. S. 183:Jones v.

the main­opinion upon questionthe whetherhas been a difference of
goodthe is amonument of donorrepairtenance and of the tomb or

Revolution, asto the time of the American•charitable use. Down
Ac­held it . . .by law, appearsit to have been was.the civil

effect,theEnglish cases, it is not.” To samecording the laterto
Tyssen Char.Gray in Rev. 517. See15 Harv. LawProfessor

by grave­monuments andpurpose servedBeq., public7. Thec.
the later cases have deemed•stones, assumed of whichfor the want

hence notprivatemaintenance andgifts for erection andtheir
Gray,Institute, by Judgecitedin the■charitable, is declared Third

good usesserve for foursaid: “These monuments doit iswhere
pedigrees.proof of descents andFirst, for evidence andand ends.

Thirdly, forthat is there buried deceased.Secondly, what time he
Fourthly, tothegood,the or to eschew evill.example, to follow

end, of mustfor all the sons Adamput living in of theirthe mind
of acountry, in the absence*202, *203. In this3 Co. Inst.■die.”

of the laterthe lead.statute, appear to have followedthe decisions
Bates,155; Bates v. 134Moulton, 72 Me.English Piper v.cases.

Comstock, 51 Conn.Kelly Nichols, 306;17 R. I. Coit v.110;Mass. v.
352.

of theintentionduty giveto effect to theIt is the of the court
96;N. H.Page,Adams v. 76any legal purpose."testator as to

coup-thatH. If testator knewLawrence,v. 76 N. 234. theFrench
his ancestors “inkeep graves himself andling a direction to the of

respects properlyall. . . and in..good and neat condition
thatdefeatpurpose of his will wouldprotected” thewith main

whom,plaintiffs,property over to thesepurpose ánd turn all his
it, inten-have hisshows, not intend shouldfar as the will he did•so

provision be evidencewouldincorporationtional of the destructive



59Smart v. Durham.N. H.]

of ren­say.not No statute this statehe didthat he meant what
void,to Ifapparently intended make.provision hevoid theders

it so. Nolaw of the state makesonly because the commonit is
If, question squarelyisnow that thereported case so decides.

con­separation are to beEnglish decisions since thepresented, the
only uponintention can be effectedpersuasive, the testator’ssidered

subject.English law was on thetheory that he knew what thethe
togivenall “a fund has beendid, he that in cases whereIf he knew

repair,keepingin a tomb inupon applytrust to the incometrustees
purposes, . . . theto remainder for valid charitableand as the

repair of tomb is thatof the trust for the theresult of the failure
pur­becomes available for the charitablethe whole of the income

Lee, 715, (Joyce, J., quotingBird 1 Div.pose.” v. Ch. 718[1901]
45). opinion:in “Testa­Tudor Char. Tr. As is said the samefrom

reallynature, they law,ifmake of this know thebequeststors who
go withlegacy objects bequest,to to the of the charitablethemean

incomeobligation keep up giftThe of thea to the tomb.”moral
chargeddestroyedpurpose is not because there isfor a charitable
obliga­Thisobligationit an which the law will not enforce.upon

merely “honorary,” performed or not as theis called to betion
Bacon, C., inhaving custody of think fit. V.the fundtrustees

Bullock,Small, Eq. 114, 118;v. L. R. 18 Hunter v.Dawson Cas.
R. 4 Cas.45; Attorney-General, Eq.14 Cas. Fisk v. L.Eq.L. R.

cited,Williams,In re L. R. 5 In case last521; Ch. Div. 735. the
applya to thebequeathed money upontestator sum of the trustthe

thatkeeping repairin in certain and directed furtherincome tombs
any year part requiredor not beif in the whole of the income should

charity.purpose disposedit of forfor such should be a named
C., says (p. 737):Malins, case, giftV. “In if the first cannotthis

effect, whythere is no reason the whole fund shouldtake whatever
applied giftto the If had takenobject.not be second the first

only parta Iteffect, small of the been absorbed.fund would have
onlyis, therefore, illegal purposeso requiredmuch as is for the

gift being void, required,is abstracted. The is and con­which none
purpose.”sequently applicablethe entire fund remains to the valid

whole,clause of giftAs the the will a of themakes valid charitable
provisionif the cemetery void, plaintiffseven as to the the as theis

unnecessaryheirs-at-law have no Ittestator’s title. is therefore
agreesto determine whether the with thatjurisdictionlaw of this

priorEngland to ofholding preservationof the Revolution in the
gravesat the persons protectionof and themonuments deceased
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placeof to publictheir of burial be of benefit,matters although all
legislativethe evidence to be drawn from action judicialand deci­

English changesion tends to show that the of view has not been ac­
cepted S., 145, Ib.,here. R. c. s. 1; 219,c. s. 11; S., 40,P. c. s. 5;
Ib., 8;51, 1897, 6;c. s. Laws c. 1899, 40,Laws c. s. 1; 1901,Laws

83; 1907,c. 70; 1911, 32,Laws c. Laws c. 1;s. Bell Briggs,v. N.63 H.
592; Gafney Kenison, 354; Joyv. 64 N. H. Fesler,v. 67 N. H. 257;

Sughrow, Byv. N. H. chapterWebster 69 380. 32, 1911,Laws of the-­
placing in trust of “a moneyreasonable sum of perpetualfor the

bodycare of the lot in which the of their intestate is buried and the
bythereon” administratorsmonuments or executors is authorized

approved byif judge probate.the of In judgmentthe of the
legislature, therefore, dispositionsuch a partof a of the deceased’s

attemptedas this to mayestate testator make be essential to the
sepulture maydecent of his Itremains. also be remarked that the

Englandlaw announced in the New decisions cited, following-­above
English rule, cases,the modern has in all generallyand immediately,

changed by legislativebeen action. 1883,Maine 117;Laws c.
1884, 182; L.,Mass. Laws c. R. I. 1909, 318,G. c. 4; Ib.,s. 50,c.

S., 1888,s. 37; 2951;Conn. G. s. Hogan,Green v. 153 462,Mass.
466; Strouse,Bronson v. 57 Conn. 147.

the in competentWhether trustee named the will is to act is imma­
Baker,terial. Gloverv. 76 N. H. 393. The direction that the real

estate should not be sold does not a perpetuitycreate byforbidden
onlylaw, perpetuitybut a allowable in the case of charitable trusts.

Under of necessary conveyancedirection the court a may be made..
Asylumand Lefebre,v. N.69 H. 238.Rolfe Rumford

discharged.Case
All concurred.


