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itOne is that can-to this action.than one answerthere is more
oughtor to have knowneither knewthe defendantsnot be found that

matter, ser-any of their(or, for thatcrossing tenderthat their
only evidence relevantplaintiff. Thevants) assault themight

plaintiff Theytestimony the and his brother.the ofthat issue isto
part of the defend-they had thisbeen familiar withtestified that

they had been accus-long time, that and othersaants’ road for
plaintiff doingwasfreight way thein theto ride on trainstomed

that, anythey had of oneknownneverinjured,he andwhen was
to thattestimony the conclusionThis tends ratherobjecting to it.

oughtriding, they to havethan thatpermitted suchthe defendants
forplaintiffthe en-would assaultanticipated that their servants

gaging in it.
Exception overruled.

All concurred.

Hillsborough,
3,June 1913

Ralph Trustee, v. & a.Smith, Olive A. PatchG.

provisions of the income of aa the a will which directs thatWhore widow waives
principal be dis-trust used for her benefit and that her decease thefund bo at

duty“among my grandchildren living,” it the of the trusteetributed then is
during uponof the her to distributeto hold the estate the life widow and death

among grandchildrenit, alike,share the who then survive.and share

Patch,Petition, by the under of Parker P. fortrustee the will
as apersonsto the entitled to in trust fund createdadvice share

fromby the will and the time of distribution. Transferred the
January term, 1913, superior by Mitchell,of the court J.

by will,The of the astrust is created the sixth clause follows:
give,“I dollarsdevise, and the tobequeath sum of two thousand

George theDow, Hennilcer,W. of said hold in trust for benefitS. to
my longwife, by. her asof . . to be held him for benefit so

ismyshe residueremains widow. ... At her decease the to
livingamong my grandchildren equalbe divided in shares.”then

trust,byThe trustee named to the andacceptthe testator declined
plaintiff Patch,duly appointed.the was A. widow ofSmith Olive
testator,the oneprovisionswaived the of the will and took third

byof the estate under the statute. The testator was survived
grandchildren,eleven born since his decease areand five others

living.now
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The court ruled that the will created a vested remainder thefor
livinggrandchildrenbenefit of the at the time of the testator's de-

cease, by of theand that reason the refusal of to acceptwidow the
particular estate, remainderthe was accelerated and took effect
immediately upon death of the Thethe testator. trustee was in-

amongstructed the grandchildrento trust fund thedivide who
were living at the date of the testator’s decease. rulingTo this

excepted.and instruction the trustee

Smith, plaintiff.Holman & for the

Niles TJpton, guardian& for the ad litem.

Young, questionsJ. The answer to both as to which the advice
of the dependscourt is on theasked testator’s intention. Jewell
v. Appolonio, 317, 318; HaywardH. Spaulding,75 N. v. 75 N. H.
92; Moore, 553, test, therefore,Chase 73 N. H. Thev. 555. to
determine are entitled to share finalwho in the distribution of the
trust inquirefund is to to givewhom the testator intended to it.

onlyThe language used,to that is theevidence relevant issue he
and that givetends to the conclusion that he intended to it suchto

grandchildrenof livinghis as are death of hisat the Aswidow.
there nothing conclusion,is to rebut this the trustee is advised that
it is his duty duringto hold the trust fund the life of the widow and

death, alike,distribute it at her share and share to ofsuch Patch’s
grandchildren living.as are then

discharged.Case
All concurred.


