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right flowage bya of created deed andOne who claims seeks to restrain an inter-
by upper proprietor isference therewith an bound to show that he is entitled

by establishingcompetentto relief evidencesuch the existence and extent of
allegedthe easement.

Equity, injunctionBill in for an to restrain the defendants
interfering a damfrom with which causes the water of a stream to

bytheir land. Trialuponflow back the court. plaintiffThe
flowage bya ofclaimed virtue aright of deed in his title,chain of

May 10,dated 1819. The court found plaintiff’sthat the prede-
incessors title abandoned the easement thus created and that the

long ago extinguished.same was To findingthis plaintiffthe ex-
cepted. April term,Transferred from the 1912, superiorof the

by Chamberlin,court J.

& orally),Benton Pickard Benton plaintiff.for the{Mr.

Cain,Orville E. for the defendants.

Walker, plaintiffThe claims rightJ. the to flow the defend-
byant’s land byvirtue of an aeasement created deed 1819,dated in

which is in his ofchain title. He asks for injunctionan to restrain
interferingthe fromdefendant his dam,with which causes the water

uponof the stream to flow back the defendant’s land. The burden
plaintiff proveis on rightthe to his to the byrelief sought, compe-

establishingtent evidence the existence of the easement to flow the
originaldefendant’s land. his grantor,While in a deed conveying

bythe land defendant,now owned the rightreserved “the forever
of flowing bysaid alands dam across the mill,”brook at said and
while his deed conveying the by plaintiffland now owned the granted

privilege“the of flowing highthe waters as as necessary,” plain-the
tiff has provednot rightwhat his is,easement in fact or that the
“privilege” grantedrightor in his justifieschain of title him in
flowing the defendant’s land as it by presentis now flowed his dam.

superiorThe found rightcourt that the reserved to flow the land
was “for the use of a mill” that once stood on the land now owned
by plaintiff,the but was unable to find what kind of a mill was,it
for purposewhat used, heightit was the of the dam, or whether it
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land, or itthe defendant’s whether wasnecessary to floweverwas
his dam In theerected in 1910.flowed, plaintiffthebeforeever

easement,offinding allegedextent the deter-any of theofabsence
original dam, or byof the actualby heightthe themined either

mill, by the rea-operation of the old orby the usualflowagecaused
competent1819, byin oroperation otherof itsnecessitiessonable

plaintiffto hold that the has establishedevidence, impossibleisit
byland means of his dam.modernright the defendant’shis to flow

any,proved right,His if is notright, he has not it.If he has that
right.histhat he has not exceededunlimited, and he has not shown

case, the cannotfrom the reserved courtIf, probableas seems
1819,the ofthat was reserved in deedwaswhat the easementfind

isfor the defendant. Until that factbe renderedjudgment should
ofquestionconsider the abandonment.found, not useful toit is

discharged.Case
The others concurred.

Memorandum.

Bingham ofresigned dayhis office on the ninthMr. Justice
taking dayon ofresignation the eleventhJune, 1913, the effect

June, 1913.

Strafford,
27,June 1913.

HarveyDwight Hall, Adm’r, M. & a.v. Caroline

tonamed therein distribute the ofempowers the executor residuewillWhere a
benevolent,among educational, and charitable institutions “as hethe estate

fit,”think and in terms constitutes him the solediscretionshall in his absolute
theyandjudge shall be benefited the amounts shallto institutionsas what

personal; inreposed him is and the event thein of deceasereceive, the trust
during legacytestatrix,designated the lifetime of the himtrustee the toof the

proceeds must be administered as intestate estate.lapses the thereofand

Equity, instructions to the of afor as execution will.Bill in
ruling term, 1913,a Februaryfrom the of thewithoutTransferred

Plummer, J.bysuperior court

administrator, pro se.DwightHall,


