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Cheshire, }
June 3, 1913.

Frep J. Commings ». Kmene Ice Co.

One who claims a right of flowage created by deed and secks to resirain an inter-
ference therewith by an upper proprietor is bound to show that he is entitled
to such relief by competent evidence establishing the existence and estent of
the alleged casement.

B v Kquity, for an injunction to restrain the defendants
from interfering with a dam which causes the water of a stream to
flow back upon their land. Trial by the court. The plaintiff
claimed & right of flowage by virtue of a deed in his chain of title,
dated May 10, 1819. The court found that the plaintiff’s prede-
cessors in title abandoned the easement thus created and that the
same was long ago extinguished. To this finding the plaintifl ex-
cepted. Transferred from the April term, 1912, of the supecrior
court by Chamberlin, J.

Benton & Pickard (Mr. Benton orally), for the plaintiff.
Orville E. Catn, for the defendants.

WaALKER, J. The plaintiff claims the right to flow the defend-
ant’s land by virtue of an easement created by a deed dated in 1819,
which is in his chain of title, He asks for an injunction to restrain
the defendant from interfering with his dam, which causes the water
of the stream to flow back upon the defendant’s land. The burden
is on the plaintiff to prove his right to the relief sought, by compe-
tent evidence establishing the existence of the easement to flow the
defendant’s land. 'While his original grantor, in a deed conveying
the land now owned by the defendant, reserved ‘“the right forever
of flowing said lands by a dam across the brook at said mill,” and
while his deed conveying the land now owned by the plaintiff granted
“the privilege of flowing the waters as high as necessary,” the plain-
tiff has not proved what his easement right in fact is, or that the
“privilege” or right granted in his chain of title justifies him in
Howing the defendant’s land as it is now flowed by his present dam.

The superior court found that the reserved right to flow the land
was ‘“for the use of a mill”’ that once stood on the land now owned
by the plaintiff, but was unable to find what kind of a mill it was,
for what purpose it was used, the height of the dam, or whether it
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was ever necessary to flow the defendant’s land, or whether it was
ever flowed, before the plaintiff erected his dam in 1910. In the
absence of any finding of the extent of the alleged easement, deter-
mined either by the height of the original dam, or by the actual
flowage caused by the usual operation of the old mill, or by the rea-
sonable necessities of its operation in 1819, or by other competent
evidence, it is impossible to hold that the plaintiff has established
his right to flow the defendant’s land by means of his modern dam.
If he has that right, he has not proved it. His right, if any, is not
unlimited, and he has not shown that he has not exceeded his right.
If, as seems probable from the reserved case, the court cannot
find what the easement was that was reserved in the deed of 1819,
judgment should be rendered for the defendant. Until that fact is
found, it is not useful to consider the question of abandonment.

Case discharged.
The others concurred,

MEMORANDUM.

Mr. Justice Binemam resigned his office on the ninth day of
June, 1913, the resignation taking effect on the eleventh day of
June, 1913.

Strafford, }
June 27, 1913.

Dwriear Hary, Adm'r, v. Carorine M. Harvey & a.

Where a will empowers the executor named therein to distribute the residue of
the estate among educational, benevolent, and charitable institutions ‘“as he
shall in his absolute discretion think fit,” and in terms constitutes him the sole
judge as to what institutions shall be benefited and the amounts they shall
receive, the lrust reposed in him is personal; and in the event of the decease
of the designated trustee during the lifetime of the testatrix, the legacy to him
lapses and the proceeds thereof must be administered as intestate estate.

Bmun v Equrry, for instructions as to the execution of a will.
Transferred without a ruling from the February term, 1913, of the
superior court by Plummer, J.

Duwight Hall, administrator, pro se.




