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land, or itthe defendant’s whether wasnecessary to floweverwas
his dam In theerected in 1910.flowed, plaintiffthebeforeever

easement,offinding allegedextent the deter-any of theofabsence
original dam, or byof the actualby heightthe themined either

mill, by the rea-operation of the old orby the usualflowagecaused
competent1819, byin oroperation otherof itsnecessitiessonable

plaintiffto hold that the has establishedevidence, impossibleisit
byland means of his dam.modernright the defendant’shis to flow

any,proved right,His if is notright, he has not it.If he has that
right.histhat he has not exceededunlimited, and he has not shown

case, the cannotfrom the reserved courtIf, probableas seems
1819,the ofthat was reserved in deedwaswhat the easementfind

isfor the defendant. Until that factbe renderedjudgment should
ofquestionconsider the abandonment.found, not useful toit is

discharged.Case
The others concurred.

Memorandum.

Bingham ofresigned dayhis office on the ninthMr. Justice
taking dayon ofresignation the eleventhJune, 1913, the effect

June, 1913.

Strafford,
27,June 1913.
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tonamed therein distribute the ofempowers the executor residuewillWhere a
benevolent,among educational, and charitable institutions “as hethe estate

fit,”think and in terms constitutes him the solediscretionshall in his absolute
theyandjudge shall be benefited the amounts shallto institutionsas what

personal; inreposed him is and the event thein of deceasereceive, the trust
during legacytestatrix,designated the lifetime of the himtrustee the toof the

proceeds must be administered as intestate estate.lapses the thereofand

Equity, instructions to the of afor as execution will.Bill in
ruling term, 1913,a Februaryfrom the of thewithoutTransferred

Plummer, J.bysuperior court

administrator, pro se.DwightHall,
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Walker, a equityJ. This is bill in plain-for instructions. The
tiff is the administrator with the will annexed of ofthe estate Caro-

Martin, September 1910,5,line M. who died Georgetestate. W.
Benn, will, August 31,nominated as executor in the died By1910.

will,the last clause of the gave rest, residue,the testatrix “all the
my estate, real,and remainder of personal, mixed, Georgeand to

Dover, H.,Benn of N. as heW. shall in his absolute discretion think
fit, give to and upon benevolent, educational,to bestow Protestant

religious institutions; myand and it meaningis anddirection that
Georgethe said BennW. shall be judgethe sole as to what insti-

herebytutions shall be benefited and in what amounts they shall
be benefited.”

question presentedThe relates to the disposition of the residue
in view of decease. isBenn’s It clear that the testatrix intended
to leave to the absolute determination of Benn the selection of the
particular institutions of the kinds mentioned that were to be bene-

by bequest.fited her No other method of selection suggestedis
in the a personalwill. wasIt which reposetrust she desired to in

designatedher trustee. It was intention,not her so far as the will
it,shows the reposedthat discretion Bennin should be exercised

by appointed bysome one else the court as his successor. The re-
legacysult is that the lapses,in trust to him proceedsand the thereof

disposedmust be of as intestate estate. The administrator is so
advised.

Case discharged.
All concurred.


