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27,June 1913.

Georgev. G.E. Prescott Jenness.Mailand

acting redemptionupon formortgagor, the belief that the time has beenaWhere
arrangement whereby partyforeclosure, ismakes an a third toextended after

assignment rightmortgage,of the his to redeem ispay receive anthe debt and
assignee.equity againstin as theenforceable

acquired agreementmortgage to hold the foris under an same thea titleWhere
rightmortgagor acknowledgment of the ofand to make writtenof thebenefit

purchasermutually exist, equitythe is inredemption is understood .towhich
interposerequired of trust and cannot the statuteto such declarationexecute

specific performanceto for the of his oral con-defence an actionfrauds as aof
tract.

accounting.performance and anEquity, specificforBill in
rulingaTransferred without theby a master. fromfoundFacts

superior by Mitchell,court J.term, 1912, of the■October
controversyof the land in erectedplaintiff as owner1905, theIn

including tankbuildings thereon, a water-tower and whichcertain
system pipes supplyto water to awith a ofconnectionused inwere

vicinity. pumpsThe used to fillof in the thehouseslarge number
t,fl.uk operated by land,a located on thewere windmillwaterwith

engine building adjacentagasoline located inby asupplemented
' mains, except pipes leadingpipes or theWaterto the tank-house.

by plaintiff,laid the and he washouses,to the werethefrom mains
in the Thereputwhen he streets. werethemowner of themthe

necessary enjoymentto thepiping,of which was12,500 feetsome
system.water-worksof the

$1,700forplaintiff mortgaged the land to1905, the24,October
making any special thereference to waterwithoutin Concorda bank

proceedings which be-began foreclosure1908, the bankInpipes.
24, There was also a second mort-April 1909.onabsolutecame

absolute theAfter the foreclosure becamepremises.thegage on
upon thereconvey property plaintiff,to thethetoofferedbank
expensesinterest and themortgage debt andit theto ofpayment

arrangement1909, the anMay, plaintiffIn madeforeclosure.of
necessaryprocure the funds.by he was toHill, whichonewith

the advertised thepending, banknegotiations weretheseWhile
21,26. defendant in-on June June thesold at auctionto beland

auction,to atwere be soldif the water-worksplaintiffof thequired
sold,they not to be so asreplied that wereplaintiffthewhichto
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arranged money repurchaseto tohe had with Hill raise the the
then thatproperty. plaintiffThe defendant told the he would

Hill,well or than if he could chance;treat as as better have ahim
consequence solicitations, plaintiffand of defendant’s thein the

negotiationsall Hill agreedabandoned with and to look to the de-
necessaryfendant furnish the funds.to

23, plaintiff Tay-the theJune and defendant consulted with one
lor, power attorneya to thebywho was authorized of act for de-

agreed plaintiffit wasmatter,fendant in this and that the should
years distinctlyIt agreedhave two in which to thatwasredeem.

give dealings Hillplaintiff upthe would his with and that the de-
protect plaintiff’sfendant would the in the Bothproperty.interest

parties agree-that could be $1,850.understood this done for The
acquirethat the was to the propertywas defendant title to thement

rightthe bank and to it for two years, subjecthold to the offrom
itplaintiff conveyance pay-the to a of uponwithin that thetime

by defendant,the interest,of the sum advanced with lessment the
plaintiffnet derived business. occupythe The wasincome from to

premises looking enginethe house the inon consideration of after the
keeping suppliedand the tanks with water.

Taylor, agent of25, defendant,June the the thatlearned the
makinguponbank insist a property.would sale of the At the

the day,auction on next it was stated that the bank would not
convey the pipingundertake to title to theoutside land to be sold.

Taylor plaintifftold the thatthen the defendant would have noth-
ing propertyto do with the if pipingthe was not included. In
reply, plaintiffthe thatTaylortold he that everything“would see

allup right pipes”was fixed propertyon the if purchased.the was
Thereupon Taylor, as the agent, propertydefendant’s bid off the

$2,050,for and on quitclaimJune 28 areceived deed the bankfrom
to the defendant. After the auction sale and before the deed was
given, plaintiffthe to the defendant a piping,made bill of sale of the
gasoline engine, shaftingand water-works,connected thewith and

the Taylordelivered agent.to asdocument the defendant’s On
questionof the at regardaccount theraised auction in to piping,the

plaintiffthe executed the bill of sale in confirmation of the title
acquired by the defendant at the Taylorauction sale. understood

precludethat it would plaintiff raising anythe from question as to
pipes.the the plaintifftitle to the TaylorWhile and waitingwere

for the bill of sale written, Taylorto be plaintifftheassured that
questionthere was no righthis redemption,about of thatbut a
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re-givenbe until the defendantwriting that could notto effect
trip.aturned westernfrom

Taylor prom-away, afterward,andThe defendant before he went
Hill in re-plaintiff that if had no further withised the he business

propertyin begard protectedhis the wouldto this interestsmatter
right redemptionhave his ofby the defendant and that he would

hisyears. At theany time within two the defendantat time made
hekeep it,to but lateragreement plaintiffwith the he intended

hadproposition than heplant payingthe water to be a betterfound
byplaintiffto out the was inventedanticipated. plan freezeThe

by defendant, andput force theacquiescedwas in and inTaylor,
original agree-rights under hisgross upon plaintiff'sa fraud thewas

by subsequentdefendant, supplemented promisesthement thewith
theTaylor fact thatagreements for the defendant. Theand of

pre-abought at auction was used asproperty was the sale mere
price paid simply an increasedtext. The increased meant amount

requestedplaintiffin to Thefor to raise order redeem.plaintiffthe
showing theirgive writinga the ofthe to termsdefendant him

thethe ofthe latter refused to do. Atagreement, but this time
fairly $3,000 $3,500.towas worthpropertyauction sale the from

theorally),Remick & for& Lake and Jackson LakeFoster {Mr.
plaintiff.

theUpton Upton orally), for& Howeand Robert W.Martin {Mr.
defendant.

redemption theof afterbank extended theWalker, J. The time
by paying thecompleted. Prescottproceedings wereforeclosure

andland,thehavemortgagedue the could redeemedonamount
lien. In conse-mortgagethehave been freed fromhis title would

rightforeclosedreopenthe to Prescott'squence of the offer of bank
Hill by whicharrangementhad an withredemption,of he made

anits and receivepay bank the ofHill to the amount claimwas
carriedarrangementIf had beenmortgage.of thisassignment the

landholding themortgagee,effectout, have been in theHill would
mortgage intheof Prescott to redeem fromsubject rightto the

whyarrangement. principalThe reasonaccording to theyearsfive
it the inten-the title is that wásstate of thethis would have been

Laddrecognize enforce.equity andparties,the which wouldtion of
272;H.49 N.421, Thompson,v.Wiggin,35 N. H. 427: Stantonsv.

53;H.61 N.Barker,v.415;59 N. H. HammondGoodnow,Bacon v.
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N. H. 484. hadSalvage Haydock,v. 68 Prescott then such an in­
rightgave redemption.him apremisesin the as ofterest

ofaccepted place Hill,in the his inter-But when Prescott Jenness
thereby. rightHis tochangedest notpropertyin the was redeem

existingrecognized fact, theybutright they onlya as anwas not
plaintiff’sit benefit.endeavoring protectto and extend for thewere

of legala strict con-whether,It not to decide asis mattermaterial
redemption had at the ofstruction, rightthe of terminated time

parties not,that it had butsale;the auction for the understood
throughyears longer. mortgagor who,Awas to continue for two

that timemisapprehension mistake, uponand has acted a belief the
redemption extended, may permittedof been be to afterhas redeem

rightsa foreclosure no other have intervened. Felker v.when
Mowry, denyN. H. 164. “To relief in a case would be con-69 such
trary Ib.principles equity jurisprudence.”to the offundamental

arrangement by acquire166. toThe which the defendant was the
mortgage plaintiff’sat benefittitle the sale and hold it for the was

upon assumption an interest inplaintiffbased the that the had the
protectland he to the was will-which desired and which defendant

ing doing. right,him in That then under-to assist interest was the
mortgage. Itexist, redeemingstood of the land theto from bank’s

disputenever to to that until after-rightoccurred the defendant
ward, plaintiffof out.“freezing”when the idea occurred to him the

It offer to allowappear just when the bank withdrew itsdoes not
plaintiff partiesthe it Theredeem, mayto and not be material.

negotiate theorydid that thenot at the of the sale on thetime
plaintiff’s theory that itirretrievably on thelost,interest was but

assumption,had If an erroneous thenot ceased to exist. this was
Parkerpositionnot in a to itsquestiondefendant is soundness.

thatKy.v. 120 145. The defendant did not understandCatron,
stranger to the titlebuying propertythe for one who was ahe was

throughlegal sale,after theequitable it;had no or interest in forand
ofplaintiff equity redemp-thatTaylor, he assured the hisagent,his

a trustimpaired, recognizing that he had assumedwas nottion
plaintiff’sreference to the admittedplaintiffto the withrelation

moreover, he in-understanding,thisright redemption.of With
pipingthe ina bill of sale to him ofplaintiff to executeduced the

might as to theany doubt that ariseorder to avoidstreets,the in
deed, wasthe whichpipingtitle to the under bank’sof thepassing

conclusivelypartiesof the isThe intentionexecuted.afterward
right of re-open plaintiff’stheThey keeptointendedmanifest.
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demption, and there is no equitable reason why mayit not, or should
not, regarded.be so

parties waitingthe wereWhile for the bill of sale to be drawn
deliveryand before the of the deed to the defendant agent,or his

onlyTaylor, the latter not plaintiffassured the that nothere was
question rightabout his of redemption, but, substance,in that a
writing that givento effect would bybe to thehim defendant.

controversyThere is no serious that Taylor authorityhad under
attorneypowerhis of from the defendant representa-to thismake

Havingtion. obtained the bank’s title to the real estate under the
disclosed, having plaintiffcircumstances obtained the the billfrom

of insale of his title to piping,confirmation the which it heseems
essential, having agreedand puttodeemed the transaction between

plaintiff writing,and the into the defendant equityhim is in re-
quired performto his contract and plaintiffexecute to the a declara-
tion agreement.of trust in accordance with his To hold otherwise

givewould be to a partiesto effect contract the did not intend to
make; words, recognizein other to and enforce the defendant’s

conveyancedeed as an absolute anywith trust orunincumbered
equitable right plaintiff.in favor of the And unjustthis result the

justify upon grounddefendant seeks to the plaintiffthat the had
propertyno interest in protectedthe to be agreementunder the

applies.and that the ofstatute frauds But it that,is clear as the
original mortgagor, he had a right redemptionvaluable of which
was continued after the complete,foreclosure was which the de-

plaintifffendant as well theas understood atexisted the oftime
auction,the and at that partieswhich the attemptingtime were to

protect period years.for a further of two The interestassumed
was plaintiff mortgagorthe interest of the as the land;of the and
equity requires that the defendant should hold subjectthe land to

acknowledged rightthe and plaintiffof theadmitted to redeem.
piping conveyedthe bill of any not,Whether sale of the ortitle it

conclusively partiesthe plaintiffshows understood that the had
subject-matter partedinterest in the of sale,some the which he

requestat inwith the defendant’s consideration of the defendant’s
agreement property pur-to hold the in trust for plaintiff.the The
pose perfect title,to the defendant’swas which he was to hold as
security money by purchasefor the advanced in the theofhim

and a estate theproperty plaintiff.as trust for benefit of the In
words, acquired propertythe the title to theother defendant bank’s

plaintiff’s right piping,and also the or title to the was deemedwhich
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value;to of and whybe there is no reason in equity mightsome he
agreenot to extend the time of redemption as the bank had done

mightas it again, especiallyonce and have done if it had received
piping.a of of plaintiffbill sale the The strangerwas not a to the'

had, against defendant,title. He as the equitablean interest in
property,the which the defendant cannot now controvert. To

toallow so would be to a upon plaintiff.him sanction fraud thedo
ofThe effect the defendant’s contention is that he merely guiltyis

contract,of a breach of his oral which cannot equitybe enforced in
requiresbecause the statute of frauds such a tocontract be in writ-

ing. c.S., 215, appearedP. s. 1. If it that plaintiffthe had no
propertyinterest in the or a strangerwas mere to the iftitle, or the

parties negotiatedhad not assumptionon the plaintiff’s,that the
protected,interest was to be it may thatbe this contention would

Inbe sound. such a case the effect of the transaction would not
a equity uponamount to fraud in plaintiff, specificthe per-and

merelywould not be decreed.formance There would be a breach
parol promise which,of a enforceable,to be requires-the statute

writing. “It necessaryshall bo in is not that fraudactual should
have been Itintended. is sufficient that the facts be such that
they operate fraud,as a party thereby deprivedand the is of his
property, passesof an estate which byto and another,is retained
either the estate which he moneybefore had or the vested in it.

necessaryIn none of these cases it proveis to bythose facts writ-
ing. The statute of applyfrauds does not Fraud,to such cases.

constructive,either actual or may always proved by parol.be It.
only preventis to fraud that the made,statute was not to cover or

conceal it.” Jenckes Cook, 520,v. 9 R. I. 525.
If at gotthe time the defendant his deed the bank he in-from

tended to hold propertythe for plaintiffthe in order that the latter
might have an opportunity preserveto land,his interest in the he
voluntarily positionassumed the of a per-trustee and bound tois

trust;the if he did not that purpose,form have but intended to hold
the land as his repudiationown in plaintiff’sof the therein,interest

clearly guiltyhe was a grossof upon plaintifffraud the in the be-
ginning, on account of equity chargewhich will aas trustee inhim

agreement.accordance with his PaigeIn Brown v. Lynch, 146,1
appellantthe agreedhad to bid off mortgaged at aland sale thereof

for the benefit of the mortgagors, who were redeem,then unable to
and after the sale disavowed the opiniontrust. In the the chan-

says (p. 158):cellor “If the appellant did in fact bid it off for them
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it foragreement, them,he held in trust and had otherunder the no
mortgagee,it that of a to secure the ofrepaymentinterest in than

money agreed paid$60 toand the be to for hispurchasethe him
intention,. if he no. . But had such and did not in facttrouble.

them, guiltyfor he was of apropertythe in trust fraud whichbid off
against.” See, also, Ryan Y.Dox,will v. 34 N. 307.this court relieve

say:Green, Ky. 107, 114, agree­87 the court “AnFishback v.In
it subject agree­A in at a sale and hold to anby to bid landment

it It a saleowner to is enforceable. is notwith the redeemment
for ofit in trust the owner. The statuteby A, but he holds former

recoveryto a in such atherefore, presents no obstacle case.”frauds,
Mosely, agree­Ia.effect, 423,v. 30 428. “Ansee JuddTo the same

_ment another, purchasefor and thepurchaseto landby personone
would amountaccordingly, under whichthe circumstancesof same

repudiateif the were afterward tothe latteruponto a fraud former
cannot, inpurchaserthe Thenot within statute.promise, ishis

agreement byadopt and use the whichcase, be allowed tosuch a
toconditions, by which he wastitle, repudiateand itshe obtained

contract, party.”to the other Cutlerit, of theconvey in execution
Babcock, 195, 203.81 Wis.v.

seekingpartytheit the interest ofisof this characterIn cases
purchaserthe underland, whichin the makesperformance,specific

of the sub-the The effecta ofagreement trustee former.parolthe
by deprivetoagreement purchaserthe istheofsequent repudiation

workthe land and tohis interest inthe contract ofparty tothe other
allowed,notpurchaserthe isfor this reasonupon him; anda fraud

undercontract, to shieldperformto his himselfuponwhen called
he as-performto the trustrequiredHe isof frauds.the statute

Fr., “Spe-s.Bro. St. 96a.purchaser.he thewhensumed became
decreed,convey land will betoparola contractofperformancecific

contract,of theparthisvendee, performedhaswhofavor of thein
uponoperate as a fraudconveyto wouldfailure or refusalawhen

Pettingill, 58Hitchins v.395;H.Bell, 58 N.v.Johnsonhim.”
573.Taylor, Ind.v. 13971;N. H.Poole, 74386; v.N. H. White Giffen
per-the defendant’sin this case issoughtresultpracticalThe

deed, tothehe obtainedbeforeagreement,of his madeformance
If had doneheplaintiff.of thein favorof trusta declarationmake

appearsitarisen. “Wherecontroversy not havewouldthisthat,
by apromise wasof the verbalunderstanding at the timethat the
itfrauds, isofof the statuteprovisionsthecomply withwriting to

partyoppositeThepromise.a verbalsomething than meremore
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writingspecial stipulation to it to and thusthe reduceuponrelies
writingthat will. . If in confidence suchsecure. .make him

purchasera fraud inlegal acquired,title it is thebe the isexecuted
dischargedto hold ofpromised andto to do what wasrefuse claim

a v.him trustee exit, will constitutewhich maleficio.” Wolford
maylanguagethis not311,74 Pa. 315. WhetherHerrington, St.
inquire;general proposition, unnecessarya it is tobroad asbe too

case,a the present,be doubted to likeapplicationbut its cannot
subject-matteran the andpartythe innocent has interest inwhere

purchaser any maytitle he have to aactually to thehas released
conveyed, in of thepart premisesof the considerationsubstantial

a of trust accordancepromise of the latter to execute declaration in
agreement parties.the intentionparolthe of Whatever thewith

purchaser may sale,of have been at of the his subse-the the time
writing prop-quent to the trust in and to hold therefusal declare

protection the other interest as aerty party’s operatesfor the of
fraud, towhich the statute not intended validate.palpable was

plaintiff accounting byis a the de-The entitled to decree for an
propertyfendant of the received from the since the auctionincome

sale, upon furnishing security payto to defendantreasonable the
purchase the netprice interest,the difference between the and and

income.
Case discharged.

All concurred.


