
N. Hutchins v. Brown. 105-H.]

(Groton 388)Haines, hardlyv. 36 N. H. is entitled to serious con­
sideration. It would be a novel doctrine tosomewhat hold that it

gooda intentionallyis defence for one forsued maintaining a.
upon plaintiffnuisance his land to show that the might have entered

and abated the nuisance.
exception chargeAs there was no to jury,the to the the rule of'

damages byannounced courtthe bemust to have beendeemed
satisfactory defendant;to the and as the case finds that there was

damages byevidence that the juryas found the were caused after
the knowledgedefendant had of the mightsituation and have rem-

culvert,edied the defect in the the grounddefendant has no for
complaint respect.in this

Exceptions overruled.
All concurred.

Carroll,
7,Oct. 1913.

Stephen Hutchins, Ap’t,H. v. Dana J. Brown.

appeal probate guardianappointingAn from a decree a of a minor cannot be-
by property personal representativemaintained one whose interests in a or

capacity byare not legal rightaffected the order and who fails to establish his
appointment.to the

father, intestate,The fact that a custodywho died desired the and education of
his minor children to brother, competentbe entrusted to his iswho a person,,

conclusively rightdoes not establish the appointed guardian.latter’s to be

Appeal,Probate from a appointingdecree guard-the defendant
ian of two sons of Frank Hutchins,minor deceased, of whose intes-
tate estate the defendant was administrator. Transferred thefrom

term, 1912, superior byNovember the Pike,courtof J.
February 14, 1911, Betsey Lyford Hutchins and plaintiff,the

grandmother and uponuncle of the minors side, peti-the father’s
appointmenttioned for plaintiffthe of the guardian,as while the

grandmother on petitionthe side amother’s filed appoint-for the
of one Whelpley. petitionsment The together,were heard and at

the term, 1911, probateDecember of the court, the defendant was
appointed guardian. this plaintiffFrom decree the claimed an
appeal, assigning following (1)the reasons: Because Dana J. Brown
is not a relative of the andminors would not be interested in their
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Frank(2) it of Hutchins that hiswas the desirewelfare. Because
custodyStephen Hutchins, have andbrother, H. should the be

(3) Stephenof children. Becausewith the education his■entrusted
to forcompetentand is careH. Hutchins the uncle of theis minors

J. Brownmanage (4)to their Because Danaand estate. isthem
appoint-hisHutchins,the of Frank andthe administrator of estate

antagonistic position; anda dual andplacestrustee inment as him
administrator, legally disqualified posi-holdhe is to thebeing such

of(5) the situation of the Frankguardian. Because estatetion of
thecomplicationsthat will arise betweenHutchins is such admin-

arequire appointmentthe ofguardianand whichistrator the
person guardian.as•different

appealto thesuperior court, motionIn the the defendant’s dismiss
thein the thatgranted, view of fact•asinsufficient in law was admin-
February,inappealfinal beenallowed withoutistrator’s account had

hearing the allowancebeing represented at the for1912, the minors
guardian specially appointedad for theby a litem■of accountsaid

excepted to the order ofpurpose. plaintiffThe dismissal.

Gage (Mr.John EastmanEastman, Foote,G. Arthur L. andEdwin
■orally), plaintiff.for the

Brown,Fred H. andGunnison, Hughes,& Kivel & WilliamFelker
defendant,(Robert orally),Doe for■J.'Britton the

mayprobate appoint. . .Parsons, judge ofJ. “TheC.
S.,P.any•a there is occasion.”guardian to wheneverminor

2.S., 185,P. c. s. “Therequired.1.178,c. s. No notice is
anymother, personor nominatedmay the father or.judge appoint

child, conduciveeither, guardianto of a as he shall thinkby be most
178, questionss.S.,P. c. 3. Thethe child.”to the interests of

there forby petitions were: Was occasionpresented to the court the
appointment wouldguardian, and bestappointment a whosethe of

Sears, 72 N. H.of Hanrahan v.promote the thewelfare minors.
appointedhave is conceded.71. That one should beensome

appointing the defendant.from the decreeplaintiff appealsThe
grant, ordecree, order, appointment,by a“Any person aggrieved
interest,may hisprobate, concludea of whichjudge,denial of

“Generally,S., 200,c. 1.may. P. s.appeal. . therefrom.”
by heaggrieved a decision unlessmay one beit be said that cannot
thereby.” Bennett v.private right which is affectedhas some
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“Every guardian theshall have63,N. H. 64.Tuftonborough, 72
management ofand the care andcustody of the minorand tuition

presump­that theS., 178, s. It has been heldc. 6.his estate.” P.
toin ward’s estate asan interest theof have suchtive heirs a ward

(Boynton Dyer,v.affecting itfrom a decreeappealtobe entitled
consequentlyof kin notplaintiff next and1);Pick. the is not18 but

in aIt is held that an namedpresumptive. also executorheiran
torepreséntative capacity sufficienthis main­has an interest inwill

v,disallowing Shirleythe will.aappealan from decreetain
may appeal fromforeignA administratorHealds, 34 N. H. 407.

Tilton,v.Gravesin this state.appointment of an administratorthe
rightstheright of whenshort, appealH. aN. 192. there is63 In

representative capacity.are aheld inaffected
appointment ofauthorizing12 theact of Car. IIWhether the

(Balch v.guardians, in force in this statetestamentary held to be
appointeeinan interest theSmith, 437),12 N. H. would create such

another, andappeal appointingato him to from decreeas entitle
bysoact, here,if ever in has not been modifiedwhether the force

(Morey Sohier,v. 63subsequent legislation judicialand decision
512) longer effect, had,if it ever need607,N. H. as no to have such

allege appointmentnot anappellantnot be considered. The does
fatherfindingthe the that the diedby terms,will in and of case

any by evidence of thatnegatives purpose provetointestate
appeal.ofallegedthe as one of the reasonscharacter father’s desire

uponplaintiff appealan the broadWhethér the could maintain
allegation ought appointedthat, upon case,the he to have beenwhole

doubtful;ought appearsand the defendant not to have been but the
allegationsonly plaintiff's right appointmentto to ansustain the

plaintiff’s competencyare the dead wish and rela-father’s and the
tionship provedto itthe But if facts are does nottheseminors.

Every-plaintiff appointed.followas matter of law that mustthe be
duly mightitthing deserving being weighed, beconsideration

person competenttoproper appoint some other than the uncle
Woodman,the v.appointed.whom father desired Waldron 58

H. 15. any propertyN. As the decree relate to interest ofdoes not
appellant a andpersonal representative capacity,the in or as he

allegedany establishing legal appointment,has not a rightfacts to the
anyit appear legal rightdoes not that or of his is affected,interest

appealand the becannot maintained.
minors, deeplyplaintiff,The the uncle the inter-properlyas of is

welfare,in but that of affectionested their his interest is and
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friendship. arisinginterestHis in the decree therefrom naturalis
proper; being pecuniaryand but of a restingnot uponnature or a.

personal right, personhe is not a legally aggrieved. Lawless v.
Reagan, 128 Mass. 592.

appeal properlyWhether the was upon findingsdismissed such
uponcouldas be the relating groundsmade evidence to the last two

appeal,of in ofview which order of bythe was made the-dismissal
superior court, appealimmaterial. Theis should have been dis-

upon the plaintiffmissed defendant’s because the hadmotion no-
,right to it.maintain
Exception overruled.

Young, J., dissented: the others concurred.

Merrimack,
7. 1913.Oct.

Fernald, Adm’r,E. v.Josiah Church Christ;First of
Scientist, a.Boston,in &

duty the trust,It is the of the court to effectuate intention of the creator of a in so-
legal.as it isfar ascertainable and

proceedingof law determined in a for the aconstruction of will are-Questions
byupon subsequent petitionanot reexamined the executor for as to the-advice

estate, partyat prior action,,distribution of the the instance of one not to the
originally expressed..there is no reason to soundnesswhen doubt the of the views

testamentary promotionA trust for the and extension a certainworld-wide óf
religion should be administered in the it originated,state where not in.and

jurisdiction designatedwhereanother the trustee resides.
every testamentaryrequiring give judgestatuteThe trustee to thebond to of

applicable chargedprobate is to one with the administration charitable-of a
trust.

Petition, by the will ofadministrator with the annexed the-
Marynot of Eddy,estate before administered G.Baker for advice-

to who will entitled the hisas be to funds in hands on the final-
rulingof the estate. without asettlement Transferred the:from

term, 1912, byof superior Pike,October the court J.

Demond,Streeter, & forSulloway, plaintiff.Woodworth the

M„Elder, & Barnum, Morse,Whitman William A. and Leon
(all Massachusetts),Abbott of for the church.

Manning,P. L. forTuttle, attorney-general,James and Robert the
beneficiaries.


