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Erzror SoUCIER v. OpELL MANUFACTURING CoO.

In conformity with well settled practice, the trial court may rule upon the admis-
sibility of testimony as the case stands when an offer of proof is made, without
- regard to the assertion of counsel as to fortheoming evidence; and if there is no
- error in the admission of the evidence when offered, an exception does not lie
unless the objecting party moves to strike out the incompetent matter after
its inadmissibility has been established in the subsequent course of the trial.
Expert evidence is admissible to show the dangers incident to the operation of a
buzz-planer and. the knowledge of them which is acquired by an experienced
workman,

* CaAsE, for negligence. Trial by jury and verdict for the defend-
ant. Transferred from the Septembér term, 1912, of ‘the superior
court by Chamberlin, J., upon the plaintiff’s exceptions to the ad-
mission of evidence.

Hollis & Murchie (Alexander Murchie orally), for the plaintiff.
Drew, Shurtleff & Morris (Mr. Morris orally), for the defendant.

Praster, J. The plaintiff was injured while operating a buzz-
planer in the defendant’s mill. Evidence of his careless habit in
operating the machine was admitted as a part of the cross-exami-
nation of a witness produced by the plaintiff. The plaintiff objected
and excepted upon the ground that it would appear later, by the
testimony of two Wltnesses, just what he was doing when the acci-
dent occurred. The court refused to exclude the testimony on this
ground, saying that neither the court nor the opposing counsel could
anticipate what the other evidence might be.

The only question presénted by this exception is whether the
trial court is bound to take the assertion of counsel as to what evi-
dence will be forthcoming, as the equivalent for evidence already
in the case. The practice in such cases is well settled. The court
may rule upon the admissibility of the evidence as the case stands
when the evidence is offered, or the ruling may be based upon the
offer of proof, de bene esse, or it may be postponed until the other
evidence has been introduced. If, as in this case, the first course is
pursued, and there is no error in the admission of the evidence when
offered, no exception lies unless the objecting party moves to strike
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out the evidence after its inadmissibility has been established in the
subsequent course of the trial. Cassell v. Bank, 169 Iil. 380; Beans
v. Denny, 141 Ia. 52. No such motion was made in this case, and
the exception must be overruled.

The question whether evidence of careless habit should be wholly
excluded, or on the other hand should always be admitted, is not
presented by the exception taken. The only objection was to the
admission of such evidence when there is direct evidence of the con-
duct in question. The sole ground for this objection being the
statement of counsel as to what he would prove later in the trial,
and the presiding justice having been of opinion that a ruling should
not be postponed or made de bene for this cause, no question of the
competency of the evidence is presented. .

Subject to exception, a witness testified that by experience in
running a buzz-planer a man would learn that the lumber being
planed is likely to be thrown back, that a short stick is more likely
to jump than a long one, that it is more likely to jump when the
knives are set for a thick shaving or when they strike a knot, and
that he must use some force to hold the stick in place. This evi-
dence comes fairly within the class deseribed in the authorities cited
by the plaintiff. The subject-matter under consideration so far
partook ““of the nature of a science as to require a course of previ-
ous habit or study in order to the attainment of a knowledge of it.”
Ellingwood v. Bragg, 52 N. H. 488. See, also, Folsom v. Railroad,
68 N. H. 454, and cases there cited.

Exceptions overruled.

All concurred.

Rockingham,
Nov. 4, 1913.
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The police officers of Portsmouth are not entitled to extra compensation for serv-
ices rendered under a warrant issued by the mayor directing the killing of unli-
censed dogs and the entry of complaints against their owners, unless the bills
therefor have been approved by the city marshal or the police commissioners.

Biut v Equiry, for an injunction. Trial by ‘the court and de-
cree for the plaintiff. Transferred from the October term, 1912, of
the superior court by Miichell, J.




