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interrupted' 1865,in way open,the use was and the has beennot
pleasuresince except at the of the holder of the whichestate over

passes.it
Exception sustained.

All concurred.

Merrimack,
4,Nov. 1913.

Burroughs Corporation.A. v. LaneWilliam Construction

engaged repair highwayA a rea-contractor who in the of is bound to exerciseis
prudence performance work, protectionsonable in of the forcare and the the

travelers;of but if the road has been widened in accordance with the contract
dangerous, upon municipalitytherebyand is rendered it is incumbent the- to

place publicit in suitable condition for travel.
properly completed employed uponthe work he wasA'contractor who has to do

knowledgeroad,a certain of and has no of an obstruction thereaftersection
placed highway by injuriesofficers,in the the town is not liable for to a traveler

a defect.attributable to such
upon another,A one section of road andcontractor who has finished work moved to

leaving completed portion possession municipality,the in the and control of the
chargeable dangerousais not with constructive notice of condition created

by subsequent highwayofacts the officers.

byCase, personal injuries. juryTrial and verdict forfor the
plaintiff. April term, 1912, superiorTransferred from the of the

by Plummer, J., the exceptionscourt on defendants’ to the denial
of a nonsuit and the direction of a verdict in their favor.motions for

plaintiff’s theproveThe evidence tended to facts hereinafter stated.
riding highwayon the fromplaintiffWhile the was West Leba-

frightenedHanover, pilenon to the horse at a of dirt inbecame
highway carriagethe the athe and backed over end of culvert under
road, plaintiffthe and the was thrown and At theinjured.out

improvingof the the defendants were and reconstruct-accidenttime
aing highwaythe under contract with the state and the town of

partHanover. As a of their work and in accordance with the con-
tract, before the time of the accident had extendedthe defendants

feet, bringingwrought partthe of the road four or five it to within
easterly Theythe alsoabout two feet of end of the culvert. had

grade at this The dirt whichpoint. pilelowered the of the road of
frightened placed highway by precincthorse in the thethe was
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completed work athad theirthe defendantsafter•commissioners
a ahighway quarterat the ofonpointthat and were work about

unprotected byculvert,that theaway. was evidenceTheremile
and unsafe for thehighway unsuitablerendered theguard-rail,.a

travel thereon.

orally), plaintiff.the(Alexander Murchie forMurchieHollis &

Manning orally),Manning (Mr. for theJones, Warren, &Wilson
'defendants.

plaintiff’s contention to be that theJ. The seemsWalker,
highway at theduty repair placeto him to so thewas■defendant’s

dangernot ofas to increase the teamshappenedthe accidentwhere
thatculvert;of and it is contended if theover the end the■going

duty railingby putting upthis a at theperformedhad■defendant
culvert, injuryhave suffered no inplaintiffthe the would■endof

wroughtwidening part highway.of the But it•consequence theof
repairinpart duty keep highwayits the suitable forno of towas

duty imposed upon high-is the town ortraveling public. Thatthe
public highwayshaving charge the itsway district of within boun-

railing mightof a at the culvert be due theThe want todaries.
providing in performancethe town in not one the of itsnegligence of

repair. dutytheduty to the road in reasonable But of thekeep
rightfully lawfully engaged repairingdefendant, was and inwho

highwayfar as onhighway, concerned,the so travelers the are was
prudence performing work,and in theto exercise reasonable care
ininjureas not to while the exercise of due care. Evenso them

statute, resultingthe it only injuriesis liable for from anunder
defect, insufficiency,“obstruction, repair” byor want of caused

1893, c.“negligence 59,or carelessness.” Laws s. 1. Inits other
words, liability, statute,its both at common law and under the

duty injured party proxi-arises its breach of to the whichfrom
mately injury.thecauses

argued plaintiff upis in behalf the that the dirt thrownIt of in
precinct aby frightenthe road the commissioners was of character to

horses, that the have of itsand defendant must known existence
ought provisionand specialthere therefore to have made some for

protection attempting pass bythe to Butof travelers it. the dif-
ficulty sound,if it is is thatargument,with this otherwise the evi-

findingdence the had knowledgedoes not warrant a that defendant
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pointThe defendant had finished the work at thisof its existence.
making the road a of a mileengaged repairs quarterin onand was

precinctto watch the commissioners andaway. It was not bound
things highway mightthey put frightennot in the thatthat didsee

them to back their drivers over some embankmentand causehorses
appear authorityfact,In it does not that it hadby the roadside.

placed road,the had in the after itremove what commissionersto
point. may be,at that But however thatcompletedhad its work

wanting horse-frighteningthat it this object.is knew ofthe evidence
quarterit seen a a mileappear away,that could be ofIt does not

is, havingat The result thatdefendant was work. re-where the
prudent manner,the accident occurred inpaired a,the road where

employed point,all it was to do at thishaving properly performed
mighthaving supposeit no reason to that horsesand left with

by any object vicinityin thefrightened peculiar immediatebecome
culvert,the it respon-over the end of cannot be heldand downback

injuries.plaintiff’ssible for the
by plaintiffthe not sustain hiscited do contention.The cases

plaintiff’swas not the of thedid cause horsethe defendantWhat
Keeling, Sup.in Nicholas 21 Pa.frightened, 181,as v. Ct.becoming

Dibley, 465; nor did it a88 Minn. constitute defect orNye v.and
undertaken,repairsto thein the road incident whichobstruction

Sager, 635,as in v. 165 Mich. Bartoninjury, Williamscaused the
265, Claycomb,Marion etc. v.McDonald, App.,Co. 53 Ind.81 Cal.v.

Friel, 679;v. N. Y. nor744, Johnson 50 did itN. E. and create—98
inunnecessary danger, Spokane,as Wilton v.and concealed 73an

dynamitea619, the left stick of underwhere contractor theWash.
street, exploded injuredandthe which afterwardof thesurface

highway whollyportion of the completed,It left thisplaintiff.
as the wascontract; publicthe and road not closed toaccording to

supervision highwaythetravel, under the of authorities,it was
reasonablyin aduty keptsee that it wasit was to safe con­whose

knowledgeThe defendant had nopublic travel.dition for that
frightened point,thatto at and thereforeliable behorses waswere

contingency.a If itguard against such hadto knownnot bound
knowledge the existencechargeable with of of the pilebeenor had

presented. Itwould be cannot bedirt, a different situationof held
contrary allaction, holding, legalto principleswithoutin thisliable

unguarded peril.it left the culvert at itsthatapplicable,arethat
chargeablethe defendant is withargument knowledgethatThe
road,in and ispilethe of dirt the thereforeexistence ofthe liableof
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by the evidence. isaction, is sustained It said the townnotin this
by defendant,done theaccepted the work and that it washad not

and liable to travelers for itsthe road condition.possessionin of
possession the openin the exclusive of road. It wasit was notBut

possessiontown had of ittravel, purposeand the for thepublicto
possession,The defendant’s againstthat travel. asproviding forof

part uponto that of the road whichpublic, was confined it wasthe
gonea another,it had finished section and toat work. When it

public travel over thewith the first whichcould not interfere section
highwaypreventor the authorities from mak-permitted,the town

repairs theyit ason wished. Hence it wasing such additional not
placed in byfor obstructions afterward theresponsible road the

commissioners, rightfullywho were inprecinct control of the
dutycharged with the exclusivepremises providingand of a rea-
not,sonably least,for travelers. It was at chargeablesafe road

thatnotice the commissioners upwith constructive had thrown a
pile might damage travelers,of dirt which cause to unless it erected

railing bya the side of the road or took some extraordinaryother
safety.precaution dutyfor their It was not its to inspect the road

frightenifto see obstructions calculated to horses placedhad been
by parties; consequentlyin it third it was chargeablenot with con-

pilenotice of the of Thestructive dirt. was intown full control of
pointthe at this so far as concerned,road travelers were theand

responsibility plaintiffthe defendant theof to was bydeterminable
the condition of the work it had done in repairing the highway.

responsibleThe defendant was not for what it had not done pro-to
against an danger byvide unforeseen town,created the which it

no supposehad reason to would exist.
Exceptions sustained.

All concurred.


