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dutyit is the such a tribunal specificallypassof to upon the material
issues presented. wayof law In justiceno other can be obtained

any certainty.with degreereasonable of
appear requestIt does not that' such was inmade this case. Or-

dinarily, this be awould treated as waiver the rightof ato obtain
ruling. inBut view of the rather practiceindefinite which has

trying mayin cases, jüsticeobtained these it be requiresthat that
plaintiff giventhe be further opportunity presentto his claims theto

incourt which the facts were tried. Whether the petition should
bybe disposed proceedingsof further in superior court,the or be

await proceedingscontinued to the result of further before the board
aldermen,of a disposed byis matter to be the superiorof court.

discharged.Case
All concurred.

Coos,
2,Dec. 1913.

Augusta Day RobyA. v. Clara A. & a.

marriage, uponcontract madeWhere a verbal is in consideration of an entrance
part performance upon specificmarital is not alone athe state which execution

agreement can be decreed.of the oral

Equity, specific performanceBill in for the anof oral ante-
contract, innuptial marriagemade consideration of the which fol-

,by master,The facts were found a reportedlowed. who that
by plaintiffthe anothing part performancewas done as theof con-

tract, except upon the marital Upon reportto enter state. this the
dismissed, plaintiff excepted.was and thebill Transferred from

1913,April term, superior by Pike,thethe of court J.

Daley (Mr.Holden Sullivan & orally),Horace J. and Holden for
plaintiff.the

& MorrisDrew, (Mr.and Thomas F. Johnson Morris .Shurtleff
orally), theand Mr. Johnson for defendants.

Peaslee, upon provis-J. The contract relied within thewas
(P. S., 215,c. s. 2), questionth'e statute of frauds theion of and
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apresented part performanceis whether there has been such that
by wray specificequity performance.will relief ofafford The de­

practically that in equityare unanimous such casescisions does not
grant it that some givenrelief. While is true of the reasons for

may (Bro. Fr.,open yetthe St. s. 459),rule be to criticism it has
consistently very earlyabeen adhered to from date. Montacute

Maxwell, 618; Caton,v. 1 P. Caton v. L. App.Wms. R. 1 Ch. 137;
Eq. 174;Pilkington, Manning Riley,Coles v. L. R. 19 v. 52 N. J.

Eq. 39; Henry Henry, 27 121.v. Ohio St.
a verbal contract in upon“When is made relation to or the con-

marriage, marriageof the is part performancesideration alone not a
upon specificwhich rule,to decree execution. The firmlywhich is
established, is upon express languagebased the of the statute.

promiseA in anticipation marriage,made of a byfollowed the mar-
riage, byis exact contemplatedthe case the plainstatute. It is that

marriage nothing verythe adds to the bycircumstances described
statutory provisionthe writingwhich makes a essential.” Pom.

(2d ed.), s.Cont. 111.
“ appellant vigorouslyCounsel for the contends that in the case

byat bar the statute being respondentsof frauds is used the as an
fraud,instrument of and that this is a consummation equitythat

. . justnever tolerates. . It is here that we observe the essen-
tial upondifference between this case and those which appellantthe

cases, equityrelies. In the latter class of intervenes because the
language generalof the isstatute so and elastic compel,as to or at

permit, presumptionleast the it designedthat was not operateto as
a bar,shield for fraud. In likecases the one at languagethe of the

is specific rigidstatute so and presumptionthat no can be invoked
that conflicts with the law, althoughletter of the in certain cases
great mayinjustice Hunt,ensue.” Hunt v. N. Y.171 396.

Relief is not denied because a failureof to grossshow that a
committed,has beenfraud powerbut because the to act in these

cases has been taken from the court. The statute has been re-
in many times,enacted this state presumably with full knowledge

uniformlyof the placed uponconstruction Argumentsit. to show
permitsthat it preventsrather fraud,than while properly addressed

to the legislature, are without force here.

Exception overruled.
All concurred.
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