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Rockingham,
6,Jan. 1914.

Light,v. Salem Heat &Co. PowerTrustCommonwealth
a.&Co.

against litigation, procedureparties to defend theare admittedthirdWhere
justiceappear governed requires.issubsequent leave to asthe motion forto

generalcollusion, mortgagora whoor creditors ofIn the of fraudabsence
mortgaged property appearupon are entitled tolien the nothave no

foreclosure; right respectproceeding thisagainst for and their inand defend a
by appointment sellof a receiver who is authorized tois not theincreased

subjectproceeds to an ofproperty the order distribution.the and hold
byrequiredmortgage not or asof chattels is executed recordedThe fact that.a

foreclosure, part mortgagor,the of theto its either onstatute is not a defence
generalhisor creditors.

byafter-acquired property statute,mortgage which is not authorized butA of
pawn, equitya isa for common-law enforceable inconstitutes valid contract

by unpreferredagainst pledgor, and be rendered ineffective histhe cannot
insolvencybankruptcyby orcreditors, virtue of some statute.save

estoppedcorporation for an issue of is to assertreceives full value bondsA which
bysecuringmortgage the is invalid because authorizedindebtednessathat

meeting company’sheld outside the state of the domicile-of a stockholders’votes

given bymortgagea the defend-Equity,in to forecloseBill
Upon the.for certain bondholders.plaintiff as trusteeto theant

possessionappointed offiling bill, a receiver was who tookof the
unse-it under order of the court. Certainproperty soldandthe

petitioned appear,for toof the defendant leavecured creditors
themortgage granted,waswas fraudulent. Leavealleging that the

by master,a and the wasfound casestated werefacts hereinafter
January term, 1913, theruling the ofawithouttransferred from

Pike, J.bycourtsuperior
and the stockholders’corporation,a MaineisThe defendant
mortgage held invoted to execute the wasmeeting at which it was

to the of the bonds actedHampshire. partiesthe issueAllNew
bonds,full for thecorporation received valuegood faith. Thein

mortgageThe coversobjection to the foreclosure.makes noand
after-acquiredgiven andit waspersonalreal estate owned whenand

innotregistry deeds,the of butrecorded inpersonalty. It was
not taken.mortgage oath wasoffice, and the chattelthe town clerk’s

property or hadintervening thecreditors attachedNone of the
any upon it.other lien
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Gaston, (of Massachusetts)Snow & Saltonstall and G. & B.K. T.
(Greenleaf orally),Bartlett K. plaintiff.Bartlett for the

Tapper (bothAlton F. Massachusetts)and L. Wallace Hall of
(Mr.&Eastman, orally),and Scammon Gardner Scammon for the

intervening creditors.

Pulver,DuBoisW. for the defendant.

Peaslee, theory uponJ. The partieswhich third are admitted
against litigationto defend is well jurisdiction.settled in this

from ofprocedure, making"The the time the motion for leave
appear end, governed byto theto is the justice requires.”court as

v. Wiggin,Martin 67 N. H. 196, 197, and cases cited. The cases
of the creditors,cited in behalf to the effect theythat if once succeed

securing uponin favorable theyaction their motion to appear can
anythereafter make open anydefence which is one,to notare

authorities here.
proceeding againstThis is a in rem propertycertain of the Salem

originalCompany. Its object possessionto prop-was obtain of the
plaintiff’serty and foreclose the uponclaim it. It is billnot a

upwinding the corporation, generalfor sequestrationnor for a of
importantIt isits assets. to note these features of the situation

foroutset, argumentat the much of the gone upon assump-has the
proceedingtion that the of thewas latter class. The fact that the

property substantiallyis mortgagorall that the owns does not alter
propertythe situation. The bywas taken and is held the receiver

it mortgaged, merelybecause was not because it was byowned the
Company. From thisSalem it follows that authorities for the

proposition proceeding liquidatethat in a to the assets makeand
generaldistribution to creditors, such may appearcreditors and

defences, point.make are not in
Nor does the fact that a appointedreceiver has been increase

rights generalofthe creditors. The issituation the same, so far
rights concerned,as their are as it would be if mortgageethe had

possession merely askingtaken and was for a decree of foreclosure.
rightWhat have generalunsecured creditors mortgagorof a

appearto and insist that mortgagedefences to the shall be made?
far been rightSo as has noascertained, sort,of the legaleither
equitable,or either permissiveabsolute or in the discretion of the

court, recognizedhas ever been in this state. In all the cases it
appearedhas that the creditor uponhad secured a lien the property,
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Hodgdon N.Libby, 136; Corningv. 69 H.an attachment.as,by
Records, N. H. 390.69v.

having supporttheonly exception to this rule of the author-The
allegedit is thatis that the isgenerally where foreclosureities

permittedbe togeneral creditors should defend. Louis-'collusive,
U. S. If itRailway,v. 174 674. were assumed thatTrust Co.ville

makingin inapply cases of fraud the mort-rule shouldthe same
petitionaid these creditors. While theirit not togage, would

upon allegations,such thebased facts were foundwasintervene
goodtheappears mortgagethat wasIt inagainst them. made

a sufficient consideration.andfaith for
propertyin thehave no interest whichintervenors entitlesThe

right. urgedown But it is theyin their thatheardthem to be
to make such aspermitted defences wouldought to be beequitably

off,conceded, theyIf be are nomortgagor. this betteropen to the
of chattels not executed andmortgagea isfact that recordedThe
not to itsby foreclosure,is a defencestatute eitherrequiredas

assigneehis inmortgagor or insolvency, whopart of theon the
supra;v.general Hodgdon Libby, Adamscreditors.represents the

H. 421.64 N.Lee,v.
mortgageto themust be reached asconclusion ofThe same

conveyanceIf a was notproperty. such authorizedafter-acquired
111),c. it at valid(Laws 1905, was least a contractby the statute

good parties anybetween the inpawn and event.common-lawfor a
484, necessaryIt to32 N. H. 506. notEmery, considerv.Pierce is

by the was that oftaken receiver the bond­possessionthewhether
parties propertyin the haveof third inter­rightsNoholders.

deny validitybe heard to thepledgor ofcannotand thevened,
bondholders’ isof the title not madeThe denialagreement.its

by partiesis asserted third whoby it arethe factmore efficient
pledgor. companyof the The debtornameuse thetopermitted

propertythat certainits bondholdersagreement withmade an
acquire securityshould be held asto timefrom timeshouldwhich it

a transaction cannot berule that such treatedThethe bonds.for
to have been established on the tech­“would seemaas mortgage

upon condition, bya sale and themortgage isthat agroundnical
thingof a not in esseand notno sale atthere could belawcommon

in PiercePerley, J.,C. v.of the seller.”propertythethe time
supra, 505.Emery,

forbe a contract asale,no there cancan betherewhileBut
debtor, having agreedN. H. 311. TheHill, 36v.Gilmansale.
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goods acquired in the asthat the creditors should have future
debts, sayfor be to thesecurity its will not heard that creditors

agree­theapply propertycannot and the in accordance withseize
plaintiff’s only equity (SpinneyIfment. the claim is enforceable in

Meloon, 385), validity enforceabilityv. in384,74 N. H. its and
proceeding unquestionable. maysuch it bea seems However

parties agree­as to third with or of thewho take without notice
(Locke Co.,ment v. Brick N. H. there to be no492),73 seems sub­

todenying efficiency partiesstantial reason for as between theits
it. Mort., Any payingJones Chat. s. method of or152a. secur­
ing parties fairly gooda agree upondebt which the is between them.

case, any mortgage,So in this justif there never had been but
companybefore this bill was filed and one itsthe of creditors

agreedhad inproperty bythat this taken theshould be creditor
payment, getthe a possess­creditor had filed a bill for receiver to

him,sion appointedfor and the receiver had been and had taken
possession, remedy,the other beencreditors would have without

bysave bankruptcy insolvencyvirtue of some statute. It isor
unlawful, law,not at prefercommon for a to onedebtor creditor

over another. v.Osgood Thorne, 63 N. H. 375.
Another authorizingdefence made is that the votes the mort­

gage passedwere meetingat a stockholders’ held outside the state
of corporation’sthe mortgagedomicile, and therefore the was not
properly equitable corporationprinciples,authorized. “On the

mayitself be estopped denying validityfrom the of its acts done
theoutside state its incorporation. apparentof There is no reason

why the estoppel may applydoctrine of not be held to to such
corporate acts, if invalid, other,as any corpora­as well to where the
tion receives the benefit of ultra 1 Thomp.its vires contracts.”

504;Corp., s. Cowdrey,Galvestonetc. R. v. 11R. Wall. 459. There
everyis whyreason this applied presentdoctrine be theshould in

corporationcase. The promisedfullhas received the value for
its oughtacts and permittednot to deny validity.be to now their

v. Company,Trust Co. 70 N. H. 118.

plaintiff.Decree thefor

All concurred.


