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this affidavit is theofin the admissionan error of lawthere was
the case.inquestionsole

plaintiff,thehostile, and whetherwasthe witnessWhether
permitted to contradict andbehaving witness,the shouldcalled

at the trial. Whit-of fact determinedher, questionsimpeach were
■ the affidavitThe statements of448,H. 456.Morey,man v. 63 N.

atbeen material themust haveissues whichare relevant to
divorce,allegations of the libel forof theexplanationantrial:

for the “trouble” betweenthe defendantresponsibility ofand the
having differently,testifiedTheplaintiff and his wife. witnessthe

testimony.to discredit her Whitmanadmissiblethe affidavit was
105,N. H. 116.Bellows,v. 50supra; HurlburtMorey,v.

Exception overruled.
concurred.All

Merrimack,
6,Jan. 1914.

v. & Maine Railroad.Hill, Adm’x, BostonKate

uponalighted hisfrom a train arrival at destinationthat a travelerEvidence
by leaving upon platformthe aa locomotive while stationand was struck

finding passengerby companyprovided a that he was athe warrantsrailroad
injury.the time of hisat

penalis a which cannot be enforced in anothera statute of one state lawWhether
byjurisdiction question ofa the court the state where itsis determinable

■ sought.isenforcement
aspects may penal,state, in be called is not such inA statute of one which some

jurisdic-sense, and for that reason unenforceable in anotherthe international
controlling purpose provide private remedy persontion, is to a to awhen its

againstinjured punish publicby wrongful act,a and not an offence theto
justice of the state where it was enacted.

providing against corporationsrailroadThe Massachusetts statute an action
1) clearlyby negligence (Acts 1907, 392,c. s. remedial in itsfor death is sub-

jurisdiction; broughtpurpose in a there-stantial and enforceable this and suit
pro-theunder in the court of state cannot be dismissed because statutethis

damages degree thefor an assessment of reference to the of defendant’svides with
ground repugnant publicto theculpability, nor on the that such an isaction

policy Hampshire.of New

brought statute ofTort,Action of under a Massachusetts
killing(Acts 1) negligent plaintiff’sc. s. of the1907, 392, for the

bypassengerintestate a on the defendant’s road. Trialwhile
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jury and plaintiff.verdict for the Transferred from Aprilthe
term, 1913, superiorof bythe court Plummer, J., on the defendant’s
exceptions to the denial of motions for a nonsuit and the direction
of a verdict in its favor.

John M. Stark and & (Mr.Martin Howe Stark orally), for the
plaintiff.

Streeter, (Mr.&Demond, SullowayWoodworth Demand orally)»
for the defendant.

Walker, negligenceJ. The theof defendant seems to be con-
ceded; but it is contended that the deceased was not passengera

injury, meaningat the time of his within the of the statute under
brought. questionwhich this action was This principallyis one

jury; anyfact and ifof for the there was substantial evidence in
found,the case from which that fact could be the uponverdict

point Injustified.that was McKimble v. Railroad, 139 Mass.
542, passengerit is held that a on a railroad car continues to be

rightfully leavingwhile thesuch car and the station at which he
stopped. plaintiff’s intestate, havinghas The arrived at the

uponstation at Salem one of the trains,defendant’s had left the
proceeding upontrain and was to leave the station platforma

byprovided the defendant for the passengers.accommodation of
platform byto aThis led street which was crossed the defendant’s

just steppingtracks. There was evidence that as he was from the
by enginehe the tender ofplatform was struck an which was back-

ing therebyand fatal injuries.received Whether this evidence
jury testimonycredible for the to decide.was was The of one

witness, least, proveat thattended to he did not ahave safe exit
platform street; longfrom the the right-into and so as he was

usingfully platform passenger’sthe he entitled a protection.was to
competent,, therefore, juryIt ivas for the to find that he had not

passenger highwayto be a and had not become aceased traveler.
jury findingwere in thatjustifiedAs the the deceased was a

passenger killed, important questionat the time he thewas remains
consideration, jurisdictionfor whether the courts of this state have

plaintiff’s rights,of the cause of action and can enforce the or the
rights byof the relatives secured to them thedeceased’s statutes

statutory provisionsof Massachusetts. The referred to are con-
chapter 1907, corpora-in and “If392,tained Acts are as follows: a
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byoperates railway,a or a street reason of itstion which railroad
negligence agentsnegligence by reason of the unfitness or of itsor

engaged business,or in its causes the death of aservants while
persona who is in the of due care and whopassenger, or of exercise

passenger employ corporation,is or in the of it shallnot a such
norpunished bybe a fine of not less than five hundred more than

byten which shall be an indictmentthousand dollars recovered
prosecuted year injurythe thewithin one after of which causedtime

administrator,the or onedeath, paidand shall be to the executor
half the tothereof to the use of widow and one half the use of

deceased; or, children,the if there the wholechildren of the are no
widow; widow,to the the if no the whole to theor,use of there is

operateskin; corporationuse of the next of but a a railroadwhich
walkingpersonshall liable while ornot be so for the death of a

being contraryupon its to law or to the reasonable rulesrailroad
regulations corporationand corporation.of the Such shall also

damagesbe liable fivein in the sum of not less than hundred nor
more dollars,than ten thousand which shall be assessed with refer-

degree culpability corporationence to the of of the or of its serv-
agents, tort, begunants or and shall be recovered actionin an of

year injury death, bywithin one after the the thewhich caused
personsexecutor or of the for the use of theadministrator deceased

specifiedhereinbefore in the . . .case of an indictment. But
no shall, cause,executor or administrator for the him-same avail

byself of more given provisionsthan one of the remedies the of
this section.”

It is contended in of thebehalf defendant that the courts of one
.penalstate do not enforce the statutes of state,another that the

quoted penalstatute above statute,is a itthat has been held in
that state to character,have that and that this court is bound
by that construction and cannot examine the statute with a view
of determining itwhether is so far criminal itthat is not enforceable
in this state. reasoning assumptionOne defect in this is the that
the decisions in inMassachusetts which it has been said that the

penalstatute is in character uponbind the courts of other states
questionthe jurisdictions.whether it is enforceable in other For

obvious reasons the courts of one state cannot enforce the criminal
of another;law itand is doubtless true that controllingwhere the

purpose of a impose punishmentstatute is to a for a ofviolation
provisions,its attemptedits execution foreignwould not be in a

jurisdiction. But it appealedis the court that is to that must
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foreign soughtthedetermine whether statute whose enforcement is
is incharacter, purpose,of such a view of its evident that it does

require imposition punishmentin the againsteffect of for a crime
state, onlythe laws of another or whether it authorizes the vindica-

statutoryprivate rights transitorytion of of a nature. Because
purposes penalsome it is decided that a localfor statute is in its

character, it does not follow that a court in jurisdictionanother
penal purpose, is,must deem it for another and different that for

purpose taking jurisdiction. question presentedthe of The in
latter not inthe case could arise the state where the statute was

enacted, question penalfor the is:' Is the statute in an international
convenientlyCan it.sense? be enforced in a civil action for the
plaintiff’s statutory rights?vindication of the
by by legis-“The test is not name the statute is thewhat called

in passed,lature or the courts of the state which it was but whether
appears upon be,it to is called itthe tribunal which to enforce to

in effect, punishmentits essential character and a of an offence
.against grant right private person.public,the or a of a civil to a

country, questionIn ofthis the international law must be deter-
in by court,mined the instance the state innational,first or which

•brought. broughtthe suit is If is in ofthe suit a circuit court the
States, generalUnited is one ofquestions jurisprudenceit of those

itself, bywhich that must decide for localcourt uncontrolled
Huntington Attrill, 657,decisions.” v. 146 U. S. 683. The same

principle expressedwas in the same case when it was beforewell
privy ([1893] 155):the A. in150,council C. “Judicial decisions

precedentsthe state where of arose are notthe cause action which
theyfollowed, although reasoning uponmust be the arewhich
mayalways consideration,founded must receive careful and be

appealedconclusive. The to must for itselfcourt determine
would, directly. indi-. . whether its enforcement either or

rectly, penalinvolve the execution of the law of another state.”
decisions, thereferringBut the Massachusetts while to statute

penal Theone, qualification..as a do not use that word without
remedy is referred “in the natureunder the statute sometimes to as

“penalpenalty” (Oulighan Butler, 287, 295),•ofa 189 Mass. asv.
Railroad, 478, 482),in and(Littlejohnits v. 148 Mass.character”

Railroad, 185recognizedits is in Hudson v.remedial character
beingto read the statute withoutfact,Mass. 510. In it is difficult
legis-thecontrolling purpose ofimpressed the idea that onewith
sup-remedylanguage used, to thelature, by the wasas evidenced
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family pas-of ato enable theposed defect in the common law and
his death causedcompensationrecover forsenger employeeor to

explicitlypurpose isnegligence. And thisby the defendant’s
wasRailroad, 36,121 Mass. whichrecognized in Commonwealthv.

broughtonlycould beunder which at that timean action the statute
contemplate(p. 37): sectionsby sayThe “Bothindictment. court

leadingby indictment; but aproceedings offence,foras a criminal
provision for those whoobject pecuniaryis someof them to secure

form,inpenalmay dependent deceased, and whileuponbe the
Althoughin thethey character.”are therefore remediallargely
foreign juris-inremedy by resorted to aindictment could not be

remedial charac-diction, language strongthis intimation of theis a
theypresent statute, takeproceedings when,ter of the under the

in thistransitoryform of in tort. The decisionthe a civil action
inbecausecase was that the could not be sustainedindictment

upon provided that thethe statute which it was founded it was
children,use of the widow andamount recovered should be for the

action mustchildren,and as the thedeceased left no widow and
thepracticalfail. This is demonstration that statutealmost a

provisionpenalwas not intended to of or criminalhave the effect a
punishment by railroad cor-manslaughterfor the of committed

requiresporations; public jeopardyfor the in andis as much
protection cases,the of in such whetherthe criminal law as much

the deceased left or did leave a widow and children. Such annot
isunusual limitation on the of the criminal lawadministration

not implied. onlyto be The view that the statutereasonable is
onlyintendedwas to be in character andremedial its substantial

incidentally penal.
mightholdingBut court bewhatever the of the Massachusetts

■upon precise point presented here,the which could not well arise
there with is evident that the casestatute,reference to their it

Toupon groundcannot decided of mere nomenclature.be the
say that the not mean that“penalstatute is in character” does

is penal beingit in the in another state.sense of not enforceable
673):accurately Huntington Attrill, supra (p.As is stated in v.

question state, aspectsin some“The whether a statute of one which
may sense,in sopenal, penalbe called is a law the international

state, dependsit cannot enforced in courts of anotherbe thethat
upon is an offencequestion purpose punishthe whether its to

remedyagainst public privateajustice state,the of the or to afford
”person by wrongfulinjuredto a the act.
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Attrill,In quotedv.Huntington 150,A. C. from with[1893]
by GrayMr. inapproval to,Justice the case islast referred it

opinion privy (p. 157):in of the proceeding,said the council “A
scope rule,in order come within the of the into must be naturethe

a inof suit favor of the state whose law has Allinfringed.been
provisions municipal regulationofthe statutes for the tradeof

companies presumablyaretradingand inenacted the interest
communityfor large; personsand the of the at andbenefit who

provisions are, in sense, againstviolate those a certain offenders
law, againstas well maythe state as individuals who injuredbe

by foreigntheir But regardmisconduct. tribunals do not these
againstasviolations of statute law offences state,the theirunless

itself,rests communityvindication with the state or with the
represents. maywhich it Penalties be them,attached to but

bringnot exceptthat circumstance will them within inrule,the
penalties arecases where these at ofrecoverable the instance the

dulystate, prosecute behalf,or of an official authorized to on its
publicof a of the in informer.or member the character of commona

by regardedthe isAn action latter as an actio popularis pursued,
interest,in innot his individual but the interest of the whole com-

munity.”
In views, particularaccordance with these the questionstatute in

byandwas held to be. remedial enforceable the incircuit court
Hurd, 116,Boston & Maine R. R. v. Fed. Rep.108 where is saidit

121) apparentis quite purposethat “it that the of(p. main the
compensation.”under See,Massachusetts statute discussion is

Malloy Rep.also, Company,v. 148 Fed. 482; Railroad,Dennick v.
Railway,11;U. State v. 58 Me. 176.103 S.
Railroad, 528, supportsThe case of State v. 52 N. H. this view.

264,(G. S., 14)c. s. in provided:statute then force “IfThe the
in theirany person employment bylife of not beshall lost reason

ornegligence proprietors anythe carelessness of theof of rail-
road, by gross negligenceor the orunfitness or carelessness of

agents, in state, proprietorsor thistheir servants such shall
exeedingfined not five thousand dollars lessbe nor than hun-five
anddollars, go widow,one half such fine shall thedred to and'

toother half the children of the Ifthe deceased. there is no
child, go widow;the whole shall to the if widow,and no to-

according regulatingheirs to the lawhis the distribution of in-
construingIn say (p.estates.” the thetestate statute court

548): question“The first that arises is thiswhether indictment
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Isproceeding.is to be treated a civil or a criminal it intendedlike
committingpunish corporation murder,the for a asto an individ­

onlyor ispunished crime,would be for a it toual intended make
familyin thecompany damagesthe to and heirs ofliable the

ininjuryfor deprivingdeceased the done to them them of one
guidance?upon they supportwhom leaned for and At common

law, put upon life,no by wayvalue is ever human to be recovered
damages in It was forof action. ... the purposean of obviat­

ing supposedthis defect in law, removingthe common and the
supposed to thatobjection recovery, made,such our statute was
providing for sum ofpayment money life,the of a for the loss of
to be recovered for the of widow, children,benefit the or heirs.”

ofThe decision was that while the form the proceeding was criminal,
action in suit,the was effect a civil and that the same rules of evi­

principles applieddence and of law toare be in asuch case as are
inapplied other cases. The merecivil fact incidentallythat the

public protected byare the enforcement of a statute is of little
importance deciding penalin iswhether it a pro­statute for the

public,tection of the or a rightsremedial statute conferring upon
fact, may aspectindividuals. In it in one penalbe deemed and

Foster,anotherin remedial. Lewis v. Smith 420;N. H. State v.
Railway, 198; Quimby58 N. H. Woodbury,v. 63 H.N. 370; Rob­

v. N. H.Kettell,ertson 64 430.
argumentThe further is made, that because the statute author-

damagesizes an of inassessment cases like the one bar beyondat
the sum of five hundred dollars “with reference degreeto the of
culpability corporationof the or of its servants agents,”or its
purpose punishment, compensation.was not It is said that this

for the damagesrule assessment of shows that act penalthe is-
in the sense isthat it not here.enforceable But according to the

to,cases above referred that conclusion does not follow. The
damagesthat arefact allowed in excess of the actual amount

by familythe of thesuffered deceased does not indicate that the
controlling purpose punishof the statute was to the offender for

against public.offence thecommittedan That it was believed
provision promotethis the greaterof statute wouldthat carefulness

manyrunning preventin the of andtrains fatal accidents is doubt-
expectation,true. probable,less But such an however does not

legislaturethe conclusion that thewarrant intended to turn over
particularenforcement of the criminal in thisthe law to the admin-

of the of accidents,istrators victims railroad for the pecuniary
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private capacity. legis-individuals in their Theof certainbenefit
authority, merelyin exercise of its undoubted estab-lature, the

damages torule for the assessment of which it declaredlished a
were entitled in an ofof the deceased action tortthe relatives

state, bynot in of theprosecuted,and behalf but theinstituted
family.for the exclusive benefit of hisof the deceasedrepresentative

object provide remedyto a for the relativesprincipal was ofIts
consequence negligencein of the of railroads and tokilledpersons
recovery damagesfor the of substantial therefor. Theprovide
upon understandingthe almost universalis based thatstatute

results from the death ofloss to relatives a member of aserious
capable computation;is of exactfamily, which not and because

measuring loss, provideddifficulty of the it was that thetheof
givennot be deemed in a case to be less than fivedamage should

(Brady Daly, 148)175 U. nordollars v. S. more thanhundred
culpability, greatThe whetherthousand dollars. defendant’sten

personal injuries,in for is not an immaterial mattersmall, actionsor
damages. isquestion of the amount of the It often re-upon the

principal wrongfulelement theas a when defendant’sgarded
great suffering physicalto cause mental as wellis of a nature asact

Plumer, 498;N. H. Robinson,Friel v. 69 Prescott v. 74injury.
460, put upon groundIn this state this has beenH. 465. theN.

contradistinguishedcompensation plaintiff, pun-to the as fromof
342)Fay Parker, 53 N. H. Inof the defendant. v. otherishment

damages groundsuch are allowed on the of “smartjurisdictions
upon theory they allowed, theyBut whatever are aremoney.”

belongcompensatory injuredcharacter and to theremedialof a
damage purely monetarythe for themuch as awardedparty as

prescribed byIn addition to the minimum sum thelosses.
sum in of thestatute, mayfurther be awarded view circumstancesa

attending injury. proveBut that does not thatthe fact the statute
enacted for the enforcement of thepenal statute criminal law.is a

holding penalthis statute is in theA that international sense
upon very and narrow definition ofonly rest a strict the word.can

manylike other statutespenal,is in some sense which conferIt
cearly pur-is in itsrights. But it remedial substantialpersonal

bybrought anyor in itsbyThe action is not the state onepose.
payable any wayor held indamages are not to itinterest; the

prosecution suitbenefit; it has no control over the of theitsfor
otherwise;pardoning powerthe or it is as littleby the exercise of

it in an action of tort at commonin the action as would beinterested
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McConnell, 70 N. H. 158.by State v.law an individual. The
rightupon compensation,toindividuals a tostatute confers be

person representingnotbyin action a theenforced a civil state
any is difficult to understand howrespect.in It therefore it can

plaintiff’sthat the action is in thesuccessfully claimed naturebe
proceeding.of a criminal

principle of thisDicey 221, subjectIn Laws the law onConf.
otherlaw, hand,“A is not penalis follows: on the astated as

extraordinaryimposes liability wrong-it onmerelylaw an abecause
doer, person wronged, which isthe not limited toin favor of the
damages by him; enforcingfor liability,and an suchsuffered action

penalty personof the to theby recoverythe due iswronged, not
characteristic, short,the essential inpenal penalaction: ofa a

governmentit should be an action on behalf of theaction is that
community, remedying wrongforthe and not anor action a done

to an individual.”
necessary supportinargumentIf further were of conclusion,this

might to consider theit useful what situation would ifbe be the
here on judgment by plaintiffdefendant were sued a recovered the

According Huntingtonin under thisMassachusetts statute. to v.
supremeAttrill, supra, in court of the United States,the which holds

thethat in such a court of the former iscase bound under the con-
give faith to judgment on,stitution to full and credit the sued unless
liabilityoriginal uponthe was imposing punish-founded a statute a

againstment of an offence the where itstate was enacted instead
conferringof private right,a civil it would seem that this court

obligedwould to judgment,be sustain the on theaction even if it
regarded essentiallythe statute as incriminal its character. Wis-

Co., See,consin Insurance 127 also, dissenting opinionv. U. S. 265.
in Christilly Warner, (Conn.) Rep.Atl. 711,v. 88 716.

From subject, perhapsthe nature of the isit not surprising that
the cases all harmonious; opinionare not the diversitybut of is
largely divergent meaningdue to views of the or of theforce word
“penal” applied particularwhen to a statute. In Adams v. Rail-
road, 76,67 the questionVt. Massachusetts statute in was held

penal purposeto be in mainits and its enforcement was refused
althoughon that theground, court admitted that it to somewas

Ifextent the test is considerremedial. to controllingwhat its
or purpose is,“main” the cases above referred to furnish a conclu-

argumentsive it principallythat was intended to confer a civil
right and to afford a civil notremedy, to the public, to indi-but
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in isgiven to the statute that caseThe construction•viduals.
inthan substantial and would not seem to be entiremore technical

Waite, 587,case of Newman v. 43 Vt. whichthe earlierwithaccord
opinion.into thereferred-is

O’Reilly Railroad,in R. I.was reached v. 16same resultThe
features of the statuteregard to the same statute. Certain388, in

which, standing alone, might.lead to the conclusionto,referredare
tendency appar-having oppositean are notpenal;is othersitthat

general purpose statute,of theThe or essentialently considered.
effect, is not discussed.contradistinguished from its incidentalas

opinion ofChristilly Warner, supra, majorityv. the of theIn
open to the same criticism. It does not consideristhe court

Attrill, mean-expressed Huntington supra,in v. as to thethe views
logic the dis-in an international sense. The ofing "penal”of

satisfactory.is much moresenting opinion
App. 488, approvedIll. in 215 Ill.Railway,v. 117In Raisor

state ofhad under consideration a statute of the47, courtthe
recovery a fixed for theproviding for the of amountMissouri

by negligence railroad,the of and itrelative caused adeath of a
penal provided specifiedbecause it aheld that the statute waswas

helddeath, althoughfor such it had beenas a forfeitureamount
164, inRailway, 85 Mo. that the statute wasPhilpottin v.

compensatory. Railroad,In v. Kan.Matheson 61part at least
regard statute;in to the Missouri667, same result was reachedthe

import New refusedstatute of the same of Mexico wasand the
Railroad,in Dale 57 Kan. 601. It should be notedv.enforcement

materially statutestatutes differ from the Massachusettsthat these
sum five as a for­providing for the fixed of thousand dollarsin

anycases; compensation byidea measuredfeiture in all the of
excluded. Nor is the rule of the federalother rule seems to be

in Huntingtonthe case considered or referredcourts as announced
they anyin If can in view be deemed authoritiesto these cases.

that is not remedialpropositionfor the the Massachusetts statute
by state, theycourts this followed.enforceable the of cannot beor
argued public policyis that the of this state does notIt further

Railroad,a suit as this. But the case of State v.sanction such
evidence a suit charactersupra, positiveis that of this general

public policy up 1879,to the statuteopposedwas not to when
repealedthat case was decided was and an action ofunder which

by the deceased's administrator or executor was authorizedtort
1879, c.for the benefit of the relatives of the deceased. Laws 35.
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P.statutory present S.,is law at the time. c. 191,And this the
many respectsour in8-13. The fact that law is materiallyss.

of is ofdifferent from that Massachusetts not itself sufficient to
in oughtthe conclusion that the court its discretionwarrant to

upon Rice Hosierydismiss an the latter statute. v. Co.,action
is repugnantN. H. 114. To entertain this suit not so56 to our

system or to the interests of our citizens tojudicial contraryas be
public policyis the ofto what known as the state. Morrisette v.

Railway, Railroad, 120;76 Slater v. 194 S.267;Vt. U. Tiff. Death
by Wrongful Act, s. 197.

Exceptions overruled.
All concurred.

Hillsborough,
6, 1914.Jan.

Doody &John v. Boston Maine Railroad.

negligence against company,In an action for a railroad certain evidence deemed
questionsasufficient to submission of thewarrant whether the defendant’s
injuriesproximate complainedcarewant of was the cause of the of and whether

plaintiff degree prudencethe a safety.exercised reasonable of for his own
plaintiff personal injuriesverdict for inA the an action for bemust set aside when

small, init is so of theview uncontroverted evidence as to the extent of the
clearlyinjury, jurythat the can performedcourt see that the have not their

duty, charge.as defined in the
damages groundofan award is setWhere aside on the that it does not constitute

compensation injuries proved, findingthereasonable for liabilitythe as to
apparentcannot be jury compromisedallowed to stand when it is that the

upon question by returningtheir inadequatedifferences that damages.an sum as

Case, negligence.for by juryTrial and plaintiffverdict for tbe
$750.for The defendant’s amotions for nonsuit and the direction

denied, subjecta verdict in its exception.of favor were to Upon
plaintiff’s motion, the courtthe sustained the asverdict to liability,

damages,it aside as to and a uponset ordered new trial the latter
ruling excepted.issue. To this the defendant Transferred from

May term, 1913, superior by Chamberlin,the of the court J.
plaintiffFebruary 10, 1912, the engagedwas in hauling a load

logs along highwayof a intersectswhich with the defendant’s
placerailroad at the where the collision occurred which caused

his injuries. dayOn thethat defendant’s train fortywas about
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